
*62)

. 
1. 
2. 
3. ․ ?

. 

. 2014. 5. 29. 2013 14079
1. 
2. 
3. 
4. 
5. 

. 2014. 7. 24. 2013 16101
1. 
2. 
3. 
4. 
5. 

. 

* : 2014. 11. 18. * : 2014. 11. 18. * : 2014. 12. 10. * : 2014. 12. 20.
* .



.
, 

, 
, .

, 

, 
.

, 
, 

, 
, 

, . 
.

1) ․ ,  , , 2000, 291 .



, 
․

․ .
, 

.

. 
, . 

. 
, , , 

, 

. 

2008. 8. 11. 2008 3090 “

2) ․ ․ ,  , , 2003, 54~57 .
3) ․ ․ ,  , , 2003, 57~58 .



, 

.”

, 

.

.

in dubio pro reo
, 

.

‘ ’

‘ ’

4) ,  , , 43~52 .



, 
.

, 

.  

, 
( 1998. 9. 4. 

96 1440 vs. 1996. 11. 8. 95 2710 ).

1995. 2. 10. 93 52402 “

, 
, 

, 

, 
․

.”



, 
.

, 
. , 

.

․
2011.04.28. 2010 14102 “

, 
‘ ’ ‘

’
, 

.” , 

.

.



2014. 5. 29. 2013 14079

, , 
2014. 7. 24. 2013 16101 
, , 

.

.

2011. 3. 23. 15:10 00 , 
(

)
‘ ’

(freer) , 
, 

, 

, 



. 
3cm 

, 

.

“
” 

, , .

( ) “
” , 
.

3 cm , 

. 



3 , ( ), 
, , 

, 
.

, 
, 

, 
, 

.

, 

, 

( 2002. 12. 24. 2002 5662 
).

, 
2011 96951 



, 10~15kg 

, 
, 

, 

, 2
, 

, 
, 

.
, 

, 10~15kg 

.

3cm 
, 

. 



, 
. 

.

, 

, 
.

1999. 12. 10. 99 3711 , 
(3×5 mm)

, , 



.
1999. 12. 

10. 99 3711

, 
, 

. 

2008. 2. 28. , 1999.

‘ , 
, 

, , 
, 

. 
2008. 5. 13. 16

( )



( - ) ( , ), 
, 

2008. 3. 26. 2
“

. 

”
2008. 5. 13.

.

, 
, 00

, 
, , 

, 00
00 

.
2008. 5. 13. 

, 

, 
, 



, 
2008. 3. 25. 2008. 4. 22.

, 

, 
, . 

, 
, , 

, 
, 

, 

. 

00
1 , 

00 , , 
, . 

, , 
, 



, 
, 

.
, “ G ”

, , 
, , , 

, 

.
, , 

, , 
, 

.

, 

, 

.
, 

.

, 



. 

.
1999

, 
, 

, 
. 

, 
.

,  
.

‘ 2 2
’ 00

, 

, 



, 
, 
, 

.
, 

. , 

, 

, 

. 

, 
.

, 



.
, 

, 
, , 
, , 

, 
. 

.
, 

, 
, 

, , 

.

.
2008. 2. 28. 2008. 5. 13. 



16

, 
, , 

‘
’

, .
1999 10

⇨ 

.
2008. 5. 6.

2008. 5. 6.
2008. 5. 19.

, 2008. 5. 6.

, 2008. 5. 6. 



.
➃ 

3 2008. 5. 6.

.

( ) , 
, 

, 
.

00 1

, 

, 00
.



Streptococcus group 

, 
.

, 

, .

. 

, 
, 

.

. 
( 2000. 12. 22. 99 44 )

in dubio pro reo
, 

. 



.
2014. 5. 29. 2013 14079

, , 
2014. 7. 24. 2013 16101 
, , 

.

.

주제어: , , , , 



〔 참 고 문 헌 〕

․ ,  , , 2000.

․ ․ ,  , , 2003.

,  , , 2005.

2011. 4. 28. 2010 14102 .

2014. 5. 29. 2013 14079 .

2014. 7. 24. 2013 16101 .



Judicial Analysis on Supreme Court Precedents Related to 

Criminal Malpractice and Acceptance of Causal Relation

Young-ho, Park

Supreme court research judge

=ABSTRACT=

Supreme Court of Korea has been mitigating the burden of proof on the malpractice 

and causal relation by a patient in accordance with the practical transfer of such 

burden of proof on causal relation as well as relieving a doctor’s burden of proof 

on mistake in the civil damage claim suits on the malpractice.

However, a prosecutor shall strictly prove the causal relation between mal-

practice and unfavorable results as well as a doctor’s mistake in the criminal cas-

es for making a doctor accept the professional negligence resulting in death or in-

jury in accordance with In Dubio Pro Reo principles. Furthermore, it shall not be 

allowed to relieve the burden of proof on malpractice and causal relation which 

has been frequently applied in the civil proceedings. 

Nevertheless, it was widely known that the front-line courts accepted the mal-

practice and causal relation by quoting the legal principles on relieving the burden 

of proof on malpractice and causal relation applied in the civil cases even in 

criminal cases with no or insufficient proof on malpractice or causal relation. 

However, the latest precedents in Supreme Court explicitly declared the opinion 

that there was no reason to apply the legal principle to relieve the burden of 

proof on the malpractice and causal relation in the criminal cases requiring the 

proof ‘which doesn’t cause any reasonable doubt’ on malpractice and causal rela-

tion in accordance with the legal principles ‘favorable judgment for a defendant 

in case of any doubt’ on the basis of the strict principle of ‘nulla poena sine 

lege.’ Accordingly, Supreme court definitely clarified that there would be no rea-

son to relieve the burden of proof on malpractice and causal relation in criminal 



cases by reversing several original judgments accepting malpractice and causal re-

lation even though there were no strict evidence.

Keyword: Professional Negligence Resulting in Injury or Death, Medical Criminal 

Case, Criminal Malpractice, Strict Proof, Relief of the Burden of Proof




