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Recent Trends in the Theory of Expectation Rights

Violations in Japan

Song, Young Min

Professor of Law, Donga University

=ABSTRACT=

The concept of expectation rights considers ’the expectation’ that the patient
should be given proper medical treatment as the benefit and protection of the
law, so it would be the benefit and protection of the law due to personal
rights different from ’the legal principle that has the possibility to a consid-
erable extent’ being in an extension of life and body.

However, the problem how the patient’s expectation of medical service sets
up in order to make it the benefit and protection of the law would be still left
in the vague concept of the patient’s ’expectation’, thus, in the first place, the
medical practice following formed medical standard in every particular medical
institutes should be the standard because these medical services are normally
within a range of the patients’ expectations.

In addition, it should be naturally constituted as mental profit to get the sub-
jective circumstances such as ’the patient’s expectation’ to be an object, and
also, different from the profit and protection of the law such as life and body
that should be absolutely protected, the origin of violation behavior should be
regarded simultaneously to define the denotation of expectation rights.

Therefore, the expectation rights violations would be problematic in case it
fails to reach the medical standard that is expected for common doctors to
practice properly. This is the concept of expectation rights that gets subjective

matters such as the patient’s expectation to be objectivity as medical practices
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that can be expected by generalized abstract doctors. This standard should be
defined as the minimum standard that is naturally expected for doctors to prac-

tice, different from medical standard that decides the level of doctors.

Keyword: Theory of Expectation Rights Violations, Possibility to a Considerable
Extent, Medical Practice, Personal Rights, Medical Standard, Benefit
and Protection of Law, Loss of Chance in Medical Treatment
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