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A= AT FAAY] Aol 2% tiAF EAs A (Alternative
Dispute Resolution; ADR) % = 714 &8sl §82¢ A=2A st 94
< 7538 7k oy

ghte] Aol aHFol, of|l 54 Abgdo] WS As

w2
sl vleoln), FA) Rof oA wAe] MRS AFSEA B FHAY A
7l st A dlE Sol, o= B4 b} ZAEAe] slnes Aue u

Al =, AASGA 2 F7kell AT sATA N B 2 2HE

A AAl S7FHl HaL o= & 2HE F A== oA Al Hn =3 AAIA

T 2HE A Mg 2ee ZAAA ) TS flEl 2 A el x1=ste

& Aoy, ol A= T =7F HEARY] 18 A= B BES 2HES] A4Y
[e]

sehs 7 vhe) £718 BA0] g S+ Qi g 458 728 95 5 s
E

\
N

ole} #Este], ALY LA HE3 F2E P B BT giF] 4=
A7FE2 9] Maxwell Chambers Private Limited, (©]3} ‘Maxwell Chambers'e} 8+
3 AHEIE 2 st} AA|E, Maxwell Chambers7} A @ % 7] o]zl 2008d A
72 FAFAME SIACH Hrd SANA A 994 EAARE, 20114
o 18871, 712130 20126l 235700] HEHol A AT A1%E A%aIA B2

D tisAsAlge] A9, 201240l HeE SANA A7) 3607102 AP FHI 7|5S T oA

Aetglom, nZEAF 3]/ AN AME (AAA/ICDR)S] ofrlel =& eIkl Michael Lee

SAbell wh2W, ICDRO] HAlEA AR Al 201296 996710] HE T o] I ICDR

ArPE HaL 7ol gt

2) FAAE e o FHAI WHe ofyjoa] XA et IAFAY B AEE o
2 2 MFHske A2 AR E7Fssitr divshE, Al oA e #H ZAREEA
AR, 321, Aol s 94 714 B)ol A oyl JE7] whielth wEkA =
AsAldl el Helg M B @A mEex Z2Ae 2 Fo 2AA JeiEE =
AS7F diF2eltt. o] wl 4 W FA T AR A7 A 8 i motel ol
Al =i o] 77t FRE olEe] T ITllA F2, e A dio, 33 Foll AHsEe =2
dEet Aol o]Et}, wiEtA IAIFAE 4= AREAE E ] HjzYs mde] d i
As F BAAE BFEIHE FAE F A HE Aol

3) Maxwell Chambersv= gt A& o2} AIAl FHiLe] =A| ADR 7|#HES FX8laL EAlel Hi F

=9 Al A 2 Y Mu|AE AYTFo N BE DAEA Y2F MU|AE AlFEE A

A Hzo] ADR FEY: Uds AT ZHR J7IE2E ofAlo} A9 ADR HubZ2A19] $1%4-&

F28] stazk 2000 8ol A= AR ek AAl Slg 9 =7 Ao IAFA SR

T IAAQ] ALE oA &AL 9Tk

= ¢ A YL SIAC EH o)A (http://www.siac.org. sg/index. php?option=com_conte

nt&view=article&id=339&Itemid=73) FFZ(2013, 4. 26. 21:30 HEH<L),
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ZAI g el FAEAG MR Ee B Holx i, A
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e} @A olEd Zee thog st A3 A7 Alwd Be) el
27hE AR AT RE AF (0138 i=io] AT, o] =RANE AR AT
22 Axel oo, HP4AF, Fo TP WA 84 Leln 5 Axe] Y =9
HFsadel el mAST Qe B ZAZANN A3A AF2DT Beste] A
hedt BAe] 247} ole WA ARSI te el RolE 5 ik,

ol R E=EANE FF N2 44 o] F Aor Hols EAEA e o9
9 A%, ae3 FARASANN A2 Sol wAely] A4e A3 Az B
A Bl 22 WA As ga) AR .

ol 98] 2 =EAAE W FAFA ATl ) A, mEelE
SAZANA A3 Aol Fo WA ARSZA 1) A3 AFAe} A3 1
ClAFE) Be A ARk 2 BATA 29l 9 A 5ol A 24 @
o, whAute 2 Vel =olE ARbES Aelsln AAE AAs max s,

il

W

H =
Z?_lezgtl

2]
I, AAZ

)

N, 12
o &

30 1%

Rl
%0

ol

5) B E¥dME ‘Third Party Funding (TPF)"ol2h= &o7} AR Eo] Q= AMES 11ddte],
‘Funding"olgle &olol thef Amzd' e AHoR Agsty] E9d wEiMe Y olge
fol= E83te] AREIR gt

0) Y, “FHds W R e A3 Avx A= - FFe He Roke] HedAYF
< Mo, "HaaguuAzsd Ais, d=rddsts], 2013, 236W(914); S, Khouri, K.
Hurford and C. Bowman, "Third party funding in international commercial and treaty arbitration
- a panacea or a plague? A discussion of the risks and benefits of third party funding,"
Transnational Dispute Management, vol.8, issue 4 (October 2011), p.3(Z|21&).

7) ¥A¥, AAl=E, 233-255W =z
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II. SAFAZAY] a%

1 A4

O

FAEE $ dubF oz ApAtel Hgt *Vq LA AAER 1A el
FAMoNE FAE AHEES B9 H2S BHo U] Ao obd FAS)
o] Al gt sfAdxfet A ofskaL 9)1‘:1'.5” ol gk Aeldll ZAsH, < - 7
ARt aet v Wl =] HU|E AW FAR-m7RE 2 A=
(Investor-State Dispute Settlement; ISDS) A 7] ol &3h= EAAHO
2 E FUs Ao &8 F Axe =71 1 FASNe e 2R I
8427} EAgk= Ao] ARHolAITE ARRIQI FAAp} A o] GARIEA FAF FA] =
= Az A A AHE F 7] wiEelt.

Al F3)], B AlE AR A (Bilateral Investment Treaty; ©]3F ‘BIT'2}
shth) e AR-F9E A (Free Trade Agreement; |3} ‘FTA'E}F kool FA}ol| w)
Ao W A o]F sty fIgk datolrh.?) HAANA A" FAFAY
AL 2011d T 7)FE = 3,164702 1 2 BITY 2,8337]0] o2t} 100 1|3 o]E
FAPAES - AR Agh 23S Edeta ok gy AR e
FAxFo] x4 FAFAPAES F 877 AZssi=Hl, o] F BITVF 817d0]aL
FTAZ} 671¢) o]Et} 12 webA] olffolxe FAlEA e & vles AAeh T4
A Aol sl FAH R AuEIE g}

(il

@3]

2A5A ) A%

2012 D7hA] ICSIDO| AHE E25R] Abde] 3stS AumEd, E 957)=o]
#AHE 712 61l=re] iAol ol Foll ﬂEP 13) I7IE 2= ol =3l E]

8) =AY Az % ABx

9) oA, FTAS FAAZTFEAAE= thek T, Mgy Al337%, tePdrksAl4, 2012, 334,

10) UNCTAC, "World Investment Report 2012: Towards a New Generation of Investment Policies]
2012, p.84.

11) Nida Mahmood, “Arbitration at ICSID: The Costs Involved”, AILA, April, 21, 2013, available
at <http://blogaila. com/2013/04/21/arbitration-at-icsid-the-costs-involved- by-nida-mahmood)
(2013, 4. 27. 22:30 HEHE).

12) o|AL, AA=E, 344,

13) UNCTAD, Recent Developments in Investor-State Dispute Settlement, TIA Issues Note, March
2013, p.4.
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(527), Widlgdet347), dF==22374), 9A|ZQ2174), AZE3=207) 4]
2 Yehgth 19 AAdedd EEXeE Aurd olgfo] (F2) ol Ho] Hf 7}
2 Ak JdUyA], B 5 Y dd o] 7P =7 YERst

<E1> 2011-2012 HNHIYHYE ICSID SALA F4H|
(& %)

= 2011 2012
Oil, Gas & Mining 25 25
Electric Power & other Energy 13 12
Transportation 11 11
Construction 7 7
Finance 7 7
Information & Communication 6 6
Water, Sanitation & Flood Protection 6 6
Tourism 5 4
Agriculture, Fishing & Forestry 5 5
Service & Trade 4 4
Other Industry 11 13

Z2] : The ICSID Caseload-Statistics (Issue 2012-1, Issue 2013-1)2 Zr=sle] Hxrt A+A4%

FA AT EAGAAE A GHE B, d] 30%, s H 2 FE 23%, ofZE
7F 26% F oI5 Aol HA A 7% 7S AABA Uv AoZ ERk
o159 HApadd SARES F A v DEollA o nk g o]2= e
2 Yeydt}, oS £9], Chevron v, Ecuador AFANAME TR =o] FExR} A
AR TSl 77000 Bl ol WhskeRs el el S, B Paso
v. Argentina A o|AE E3Fslo] 43008 EE o]4+e] wiid dAo] WeA
T} 10) o)of| W& White Industries v, India A7 A= 919 AFAIERT= 28 59
W g el wla Bgel delae ik e

14) 1bid, p.29.

15) Jos¢é Angel Rueda, "ICSID publishes statistics on caseload since its creation and during
2012)" available at <{http://blogaila.com/2013/02/10/icsid-publishes-statistics -on-caseload-since-
its-creation-and-during-2012-by-jose-angel-rueday (2013, 2. 12. 17:50 HAEHE),

16) Chevron Corp, and Texaco Petroleum Company v, Ecuador, Final Award, 31 August 2011;
El Paso Energy International Company v. Argentine Republic, Award, 31 October 2011.
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Ho] gJor, I A ARHEE 19841 Colt Industries Operating Corporation®] 7]&
Slold Bl ESHs) BAZ 4% ARE A2 AV Aol of A
< AR Feolg FAE gtk

T A AP 228 B BACE A ICSIDE| Al Folth20 2B &
A7)0 TAFAFEA W A E e SAXEES 2R dls ZFY 9A
S FEHA] ICSIDO| FAE AlAE Abdoloh, E2E 52 T §F 239
F2AZ wizehs A gk ] A AL AR o= A= gk FHe
T8 Yool et 42 i 29 J—%HHH”%"TLE Eigiei= iy
A ek gl AREAME 230 Ao Al wet &5 s @
she TS WA 7 AR ot o]eh o] FAEAlE thekst okl A
AR5 o m 7igh g9 HF7} o FoiA7] wiel AT wet i

PARAE vojE FHE £e] MAT & glov], 4ol A4 JHE s
Q 7

S, tas 4R A A71E (CSID FANAE WA7A F 27d0] Ba

%7

olo} Welale] Fg Hopl ZA|=R} ZR)ALHe] ARTAT wATHo] olgH
dg ZAAEES AT EY ofelo] (E3)F Zr) FFAM[=eF BHYS], JHx=
g, AlE ¥9 2opt s ARAstaL vk AMIERE §58 F kol T4
2T Al AL 7he] AlFRAHE v F gl A=E Y ARIE] Bk
ApAS o 2= it}

17) White Industries Australia Limited v, India, Final Award, 30 November 2011,

18) &4, 20124 FATA o] W7 Occidental v, Ecuador (ICSID Case No. ARB/06/11)AF7A0l|A]
= TANE FA PEk 2,359,500,000 €2 F vIsh 1,769,625,000 G o] Hld #Fel WA
=4 ol BEASA] AP AR o) o wjadA ol |3ttt UNCTAD, Recent Developments
in Investor-State Dispute Settlement, TIA Issues Note, March 2013, p.1.

19) WChE], “Colt’s INC vs SF=AR(ZHE) 1CSID A", Mih#, A3333, a3 E=A19, 2010,
821,

20) LSD-KEB Holdings SCA and others v, Republic of Korea (ICSID Case No. ARB/12/37).

21) AF, 228}, ICSIDO| AR AL, AR, 2012, 11, 22, available at
(http://news.khan. co. kr/kh_news/khan_art_view. html?artid=201211221149391&code=920100)
(2013, 2, 12, 19:00 FZH<%).
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175,000,000

135,000,000

CMS Gas Transmission v, The Argentine Republic
(ICSID Case No. ARB/01/8)
Z4]: https://icsid, worldbank, org/ICSID/FrontServlet

52,000,000

5,533,000

Tecnicas Medioambientales Tecmed S A, United
Mexican States (ICSID Case No, ARB(AF)/00/2)

ZA]: https://icsid, worldbank, org/ICSID/FrontServlet

V.

610,000,000

165,000,000

Azurix Corp. v. Argentine Republic
(ICSID Case No. ARB/01/12)
- &4 https://icsid, worldbank, org/ICSID/FrontServlet

145,000,000

12,000,000

Autopista Concesionada de Venezuela, C.A. v. Bolivarian
Republic of Venezuela(ICSID Case No ARB/00/5)
Z4: hitps://icsid. worldbank. org/ICSID/FrontServlet

140,000,000

16,685,000

Metalclad Corporation v. United Mexican States
(ICSID Case No ARB(AF)/97/1)
ZA]: https://icsid, worldbank, org/ICSID/FrontServlet

B
=X

3¢

30,000,000

1,300,000

Marvin Roy Feldman Karpa v. United Mexican States
(ICSID Case No. ARB(AF)/99/1)

Z4]: https://icsid, worldbank, org/ICSID/FrontServlet

395,000,000

43,000,000

El Paso Energy International Company v.
Republic (ICSID Case No. ARB/03/15)
Z4]: https://icsid, worldbank, org/ICSID/FrontServlet;

UNCTAD IIA ISSUES NOTE, April 2012, p.11.

Argentine

21,574,000

9,000,000

American Manufacturing and Trading Inc.
Zaire(ICSID Case No, ARB/93/1)

=] http://italaw. com/sites/default/files/case-documents
/ita0028. pdf

Republic  of

1,600,000,000

96,000,000

Chevron Corp. and Texaco Petroleum Company V.
Ecuador(PCA, Final Award, 31 August 2011)

- &4 http://italaw, com/documents/ChevronEcuadorFinal
Award, pdf; UNCTAD ITA ISSUES NOTE, April 2012, p.11.

244,373,000

83,000,000

ADC Affiliate Limited and ADC & ADMC Management
Limited. v. Republic of Hungary(Case No. ARB/03/16)
Z4]: https://icsid, worldbank, org/ICSID/FrontServlet

2,359,500,000

1,769,625,000

Occidental
Republic
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Exploration and Production Company v. of

Ecuador(ICSID Case No ARB/06/11)

=21 https://icsid, worldbank, org/ICSID/FrontServlet
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Jeit olsh 2 f3e) BARATAL b Be dHaslse] YEsol
S0} A o} Fw3] PEHolol & Aotk $4 FAFATAN 34
2l A ek BEste] AT £ 9le Al HA AR o zA] BA) Adbdo| =
ok AkRAE el ollEE BAlsh BN BN FASA 282 9
b A o uy Ahse x@@aﬁ TES 5 otk AFAt] B 71 o))

s 1) A AlgAR] A Ak sl Ael] uhE A,

2) Aa AFAR] SAEA G #HE EA, 28] 3) Fie] e F7HHQ)
i du]g-o] ARIFA] of o] FA| Fo| WA F qlrk. volrt, A HAbelA 2
A 7t FAIRA, 1) FAEA] B GAARE ] digk e Aok 51?‘]9]
T oojfel AHE A, 2) HIARIAZE EH(attorney-client privilege)Z} ##
A4 ol BAT 5 95k olel ohelelilis FATAZAN o] A3 ATA
of BhAb 7k olshEET BAE WA AY 2 SAEA A b APse 0E AR
S8 TEete] aFs BI)= gt

A3 A A} A 7T olslsEel wE MH A

(D) Az AgAre] ZAaAleF sjAle] w2 A

X A3 AFAkE} BAH 98 arE 7 AT AT Al A
Aoke] a7 7se B 5 U} AT ATAE 22 JFsAdo] Eria wukels
A AFS BASE ARSI AF AFAY AFAES AAsY T Ao
t}h, o] Alekoz <lste] A AAe HEY R Adn g Tkt 242 2
gof dadt AP T 5 Y1, A7 AFAE 27540 BE FAR S

2A A2 g AATAS HHoR Aud 5 s
S22 7F5Ado] B ARIEA RREE) 27t A7E 5

B Az AxF FE k2 ol ARHoT Fa FeHE 0w

%0
g
ga

22) S. Khouri, K. Hurford and C, Bowman, op. cit., pp.3-4.

23) FIR Holding S.A., Philip Morris Products S.A. and Abal Hermanos S A. v, Uruguay ( ICSID
Case No. ARB/10/7); Loannis Kardassopoulos v, The Republic of Georgia (ICSID Case
No/05/18); Siag and Vecchi v, Egypt (ICSID Case No ARB/05/15); Teinver S.A., Transportes
de Cercanias S,A. and Autobuses Urbanos del Sur S.A. v, The Argentine Republic (ICSID
Case No, ARB/09/1),

24) John Beisner, Jessica Miller & Gary Rubin, “Selling Lawsuits, Buying Trouble-third party
litigation funding in the United States”, Technical Report, US Chamber Institute for Legal
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oF #HH HEA AMEZE S&T Oil Equipment and Machinery Lid, v, Romania
S E F Juh2) B AAe S&T Oilkkeh Frpuol AR 71e] ohryo} AJAaty]
Qo 483 BAH EATA ARoZA, A = WA wE 2L el
Juridica Investment Limited(©]3} ‘Juridica’®} gtchehs AEZ <l A32F A A 9
S&KT Okl SARE 22 93 AaAloRSE AZdmt v 2 AlokellA
Juridicat= g2zl W Fo53 S&T Oile] B3kl = Fridol W F29 3]
AlGoint  stock company)e] EE HHE(collateral)ol] thdF --AEH((security
interest) = A= 8O 2 AlekS A 23y, gk HI AT S o3
Ho e vdAgRe gk 2% 58 vken vk 2 Juridicas B AR
A LS B AR AEE S&T ORIEREH A Z3doe ol f2 A=
AHFe] Ak A= B2 ST OIS Az Tk g 9 &aul 33744 3

Tk TAE 2010, 12, 22, ALFAFAHALCIA) O AT 20
olol thall SST O} & Hl3 W Al ek Aol Juridica®] RICOH
(Racketeer Influenced by Corrupt Organizations Act)2?) 99t 55 o]f=2 A7 A|
FTAE AAsha, LCIAe] SAEA] thek A 7FAE(Temporary Restraining
Order; TRO) A178E SFAAINE BlALL oI APl S&T Cile] 45 7148k,
2012 19 59 AseE B oA seT oilel B AR AEE 7124
=

o B ARE B A ARk SAE E oE 24 gl | 4

Reform, Oct. 2009, p.5.

25) S&T Oil Equipment and Machinery Ltd, v, Romania (ICSID Case No, ARB/07/13), available
at  https://icsid. worldbank. org/ICSID/FrontServlet; Bernardo Cremades, Jr., "Third Party
Litigation Funding: Investment in Arbitration", 7Transnational Dispute Management, vol 8,
issue 4, October 2011, pp. 25-33.

26) 3R, S&T Oil v. Romania2] ICSID TAAAL 2007. 7. 160 JNAIEH oL, FAH]E od
Holgg o= FATART 2010, 7. 169] ICSID Administrative and Financial Regulation
14G) (Dol wiet dasAdES Wl Akzdo] 2wt glrt

27) ‘zZAREAER o ahH, 7ol ARE PR <lete] LAY ol thete] F|ajHe] 3ul
£ el E 7rge ni=e] iRt

28) S&T Oil Equipment and Machinery Ltd. v, Juridica Investment Ltd, 456 Fed Appx. 481,
2012 WL 28242 [C.A.5(Tex,)l.
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77} ofE A S gHolof sheA), Yook, WMEAIARE S BaE A B
Asto] A3z} AFEDARA ol EAlshs FATele A o 5 thEe] 4

7 AA O e W ol RASE A3 AgzgAeke] EAlels @ AAE
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2) A= AsAe) DAY 74

EAE, A3 Az Aok w2 Aleate] WAy a2 tighk 4l
gele] 8 Aol wt olsFE EAVE AT 5 Qe o] FAl A= A1
) 2 waAh A4 olelrh W) B8-S AFSH A AFA o]
= FAATORA A= oflFEY EAE EAY & At

4 AT ABAE 52 ool L 01 5 e 2E Are] g a7
ste] & 21, 53], AR < &= ARl st
client privilege) 0 2 R3S E= RE HUARZIRA|E ESIA|Z 71540 &} o]
g A, A AARICEAME MSAL HES 3 SARE-o] FAE fAISH
AN AT ABAL 0T 20E AW oleie + ek

volrt 2 AlgAE SRl APA o2 RS Vs AdE 1 S gl
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SAFIZF S (attorney-

|

29) Bernardo Cremades, Jr., op. cit., p.30.
30) Ibid, p.29.
31) S. Khouri, K. Hurford and C. Bowman, op. cit., p.7.
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ABSTRACT

Major Legal Issues with Third Party Funding

in International Investment Arbitration

Keon—Hyung Ahn
Sung—Ryong Kim
In—Ho Joe

As arbitration becomes an increasingly popular mode of resolving disputes,
neighboring industries begin to take notice. This interest is reflected in the
increasing utilization of third party funding in international arbitration claims. In
this regard, the third party funding industry appears particularly interested in
investor-state arbitration claims because they typically involve considerable claim
amounts and substantial legal fees,

To examine this trend more closely, this paper, firstly, examines the
investor-state arbitration more precisely in Chapter II. In Chapter III, this study
continues to examine some legal issues which can arise as a result of a conflict
of interest between the parties to the funding agreement including, inter alia, 1)
a dispute in which the funder terminates the agreement during the arbitration
proceedings, 2) a dispute in relation to a funder's intervention in arbitration
proceedings, and 3) a dispute on the responsibility for adverse costs orders, if
any,

This paper further identifies major legal issues which can arise in relation to 1)
disclosure of existence of the funding agreement, 2) attorney-client privilege.
Lastly, in Chapter IV, this paper provides some lessons from an in-depth case
study on third party funding agreements and solutions to avoid and to solve

prospective disputes in the future.

Key Words : Investor-State Arbitration, Differences between Commercial Arbitration
and Investor-State Arbitration, Third Party Funding, Case Study of

Third Party Funding Disputes, Attorney-Client Privilege



