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Aol FAEARAT P 23] PAo]
SAFAE RN E ol 7] AR T
s B4 - 2R IASARAY 28 QAHT e
Q7oltt. 22y} 1 Aol mEste] thrd olulr slHE T Wal} Wek
staElo] A glob AA| Hgo] glolA we iwte] ojx7t ek FAA

Sobth 34 - BUHSE skl glo] WA D AWAR, Aoy, v

Aelg 8l mAREA, AckelRel Fa, qbHE B W ek Ho, £
2 Fd o] tigh Be §o Q45 A8ote] PuetdAw, EARA
Aot 37 - 3R 935S H8sts aau 71 Bl tEne A2
FAREL FARAC] $ - FBUHEIE 2= el Fofrt d Stel qint

| Aol 34 - FRrg ek Holrhy
< = S2yart FAEAEAYL] FARTE 2 F9o o
Hslel, FATABYY oRe RoET gt 34 - 2R A2 FAw
Aol AHE B AAR 1 7]Fo] o|EA A= ALEon, FEHAHC
g AuEnd gk olelst WeelA 2 AT WA

2AEAGAT 24 - 2R 929 S99 s AAwel, oF sxe
& Yzo] oolg A} I thgor IAAEAEAAL

AE 245t ol Tl ¥4 - B AEAA ofnE olslistal A5t

274 - BRAS 239 719 WF] SEFAFANEHECN) 02 A&
SeRich. oA, 19544 RIF-5A 2F ALZ gl 7 AR @

D 297], "FATER A Q] ERAR T #et A, Hhtw theh HAERR =R, 2009.
p.100.
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A B dARRS] Sl 1Y, 159 At AR 9 o]lof st} 4
SAstal Rt U5 offof "1 sk Qlth3)
= A2 AANA 2eFE ofe qAAAY R x| Y
| AlFfstglon, 1948 AR 7|F(ITO)E Aoyl g ohi %
A11Zx 29| A= Yjust and equitable’2h= o & AM8ote] e=FA A e} &
AR = 2R BAO] Rt 2 FhY oF 1959d 11 FAlof| =gt
HA(Hermann Abs)gl=  To|H¥ra (Deutsche Bank)Q] Ay L3a=zA
(Shawcross)el= @=9] BIOAF E4lo] AQbgh A-HamA FoF x<k
(Abs—Shawcross Draft)0ol A= 'Ep AR =w1o] Aol gt 4 - 53
5 AFsty o™, 1967 ‘OECDE] =2l Aite] HGof st ¢
oF ZQF Ax8NAZ oot FARE F7-5 Etetal QIth
olelell 1983 oA el gt FAAHUN) ] a5Fof ZQH0 AL

2) "Each Party shall at all times accord fair and equitable treatment to the nationals
and companies of the other Party and to their property, enterprises and other
interests."(Treaty of Friendship, Commerce and Navigation, 1954,10.29, US-FRG,
Article T(1) )

3) Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law,
(Oxford University Express, 2008), pp.119-120.

4) The Organization may, in such collaboration with other inter—governmental
organizations as may be appropriate (a) make recommendations for and promote
bilateral or multilateral agreements on measures designed. () to assure just and
equitable treatment for the enterprise, skills, capital, arts and technology brought
from one Member country to another.....(°]5} A=)

5) B2 FHT AEEE ZEHQ ‘fair and equitableTH= A Zolzt ot FA -
271 2791 3349 2Ho| Uehdo] o] 34 - AGS 2o He
L=

6) YE-L ‘http://www.unctad.org/sections/dite/iia/docs/Compendium//en/137%20volum
e%205.pdf FE

o, 01:1
o o

o
5]

7) The Abs—Shawcross Draft Convention on Investment Abroad, 1959, "fair and
equitable treatment to the property of the nationals of the other Parties"

8) OECD Draft Convention on the Protection of Foreign Property, 1967. Article 1.
9) Yr-faEA FOF 2o 19679 OECD xStoAo] 374 - 3¢ A2 & o]

£ Hol¥ 94| YA, HelFhS AHT WA AZse] PEL U Yk
WAl tha Apol7} 9l

10) the draft for a United Nations Code of Conduct on Transnational Corporations,
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OECD] HWelA Hojyz] gA th=4 7192 34 - T8-S5 Wopof
ok At eH, 19929 AAA IMF F3]0] 2 es]|7t At
QI AHEZLS] tigof TRt Fro|EloA = =2 B w Rl o't o
Wl 2] dish & ZrolEloA HAst= Tl et 34 - FHUHSE
HAstojoF ghehD'y FAgheh ESH 1992 AZW NAFTAO|E A1105%
Aol 574 - 3B 7S ZFst Stk 19944 oy |4 A110

2 132004 34 - FYRS 712 B HuP FHS ZFSL Aok

E

1 24 - 3HHSY 9

TA - FH$(fair and equitable treatment)= F1 2Rk AT 7
QI=EAALE Aot FHSHA tiesl & oF7t ltke Aotk ey
A ol golf FAdeR Qs 1 A8ReIer FAAQ on]
golstr] Leksto] FAAQl Foof o]=22] Rstil Sl AAelth 2o &
Aol M= 34 - Bl Bt AFFE HAske Aol dytAolnt. g

i o Ho

1983.

11) ‘Fach State will extend to investments established in its territory by nationals of
any other State fair and equitable treatment according to the standards
recommended in these Guidelines'(The Guidelines on the Treatment of Foreign
Direct Investment, Sectionll, 2)

12) < ]Lﬂﬂ A PHo A= ' (stable)o]T -5 (equitable)st™ $-5A (favourable) 0.2

T (transparen)stie = oFojAof gty ¥4 - FFUE AASHAl A5t =

9, ol AHAAE ARl Fu ARsERO] hEe] 159 YRS WD

Zolgt & £ qlty B x| 9L o3 ot (1) Each Contracting Party shall,

in accordance with the provisions of this Treaty, encourage and create stable,

equitable, favourable and transparent conditions for Investors of other Contracting

Parties to make Investments in its Area. Such conditions shall include a

commitment to accord at all times to Investments of Investors of other Contracting
Parties fair and equitable treatment.’

13) Rudolf Dolzer & Christoph Schreuer, op.cit., p.120.
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- gHTgT|Ee] BAfAR] FUI R SYAoles A WEAS
2 Az ol 9F EAge] sl RAARe] Funt SEG oS
2 ngstel GRUYGSS ek okdets, 24 - 2GS N1Ee
g ol @ & k. A o9 FAE B FHY FApL o U of
2 wothe A AFT 4 9eoR A HaFTS 23] ot nuE
We 5 ol A9eh: 2345ty SRR tevt @ 4 9ok

S U nlRo] AAY oo FARAFHANE B4 - FHAHS O] Bt
gk ot oA that el telste] B4 - WY h9E ATT o
S Al FRUEAA FRE APase] Qo] weh WA, WA
Ei gA AEaaael gojg HelstA] ofd ol Eekeitis 1AL

14) €971, AA=&, pp.99-100.
15) BhA-S “FAst FEe di¢ 9] v, THE

[e}
p.328.
16) “dAl=, p.328.
17) Rudolf Dolzer & Christoph Schreuer, op.cit., p.123.

J
r

T A44d, @F=REE], 2010,
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43 34 - RS AT F2 w8
o gk el AMARE B
spure Bmg 4 gloit 3%

[e]
o
- THUE ATE T el sigE & e ulttho

T - 3EYE FARAEY et 5@o=2 AR ity A Y,
5| Al A9 A0l FAEAAABIT; bilateral investment treaty) o]l
= ‘¥4 - FY Y (fair and equitable treatment)’2tal JFASHARE 1A
o SQleh I ovger ngA oS vl=, AUt A, 34 - 3899
% otz theth o, ZgAo] B

oﬂ/ﬂL ‘—]lE—X]—'IQFi];'Wl'% B GARS] =Rl 7|g o] FAte] oisto] A o
THe s HAotojof qrh0ra FAskar Qo
E:—?j', NAFTAQJ 7\1]11055501]/‘1% 7 A B AR BARARRY] At
tisto] FAgota e ¢ 2 SRt Hoof oFdS mRE Aol o
-5 HAstofop gtrfzl'etal AUTE LR XoPM= T - TE
T 7S =AY o dAETH yststA FHEchHA ofwgt e
=1 2ol dis =AY Y2EH FESAY 1 Bk WA 92 5o

BEE sjof geka FANTL Qlek2)
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AT T - TN F3 Yol gl el B - FHHS 73
o ajae zopRe] ST HE, B, o g B, zopAY 49

18) gt-m] FTA A11.5% ZH=
19) Al “FARAFHY HarlEd-fol Wt A5, TASFA AT, Aled AT,
AME=AE AT, 2009), p.9l.

20) The French Model Treaty. Either Contracting Party shall extend fair and equitable
treatment in accordance with the principles of International Law to investments
made by nationals and companies of the other Contracting Party on its territory'

21

~

Article 1105 of NAFTA, 'Each Party shall accord to investments of investors of
another Party treatment in accordance with international law, including fair and
equitable treatment and full protection and security'

22) Rudolf Dolzer & Christoph Schreuer, op.cit., pp.121-122.
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9 Aokt ok 58 BT uste] FAdshe Ao] e

V. SAFAZAANA FAAEE 3l 2
37 - 33U 71E

Hgante) doj W APRARE 39 - BRSPS THHE FaT 2
4 % shuoleh2s AEnet ge SARAT 2 2ol BT W
S} S o o|FOAREAE Wom 29 ApHARE FL20 Apgele] Y2
A%, BAEE WA, $PT 2L TPl AFARAR Gste] B
APEBE PASHE g TAT2)

Loewen v. United states AFA28) 0|4 ZAT|ARLE Ao ZAAF= &

23) Catherine Yannaca-Small, Fair and Equitable Treatment Standard in International
Investment Law 2(Org. for Econ. Cooperation & Dev., Working Papers on
International Investment, Paper No. 2004/03, 2004), p.40.

24) 20049 m=e] BIT REA 374 - 33HLY 7|2 AAREREY Bo 5 23
Sto] AMAxE BAT L sk qich

25) McLachlan, Shore & Weiniger, International Investment Arbitration, Substantive
Principles, (Oxford University Press, 2007), p.234.

26) AFH9] AR (denial of justice)= FLUSHA AFHA Hojo] ARt & 4 e, A}”W
ABA| =, B2 BelS TS WA AR shaeh waiste] BAHlo] o
o APAR ] dze FATREHL] dRE OWEM =, 71 SJmef thsliA= }
A sk Ak 7P He SluleAE BE Rofel AR Mg Egsto] At 94%
qlo] gk mE wou otol sfo] ofsf HgAE. wetA] ool gl B
Wb 2Re 2 o] 1 Bolo A 9] zHeo Bztelyt xEtE 4~ gt s &2 _413]
OﬂHL ﬂ%" °ﬂ7ﬂ Hoe] oy WAMIE ARG Ao T 4 AT
AQR, TR} - RARY AR 2 YRYAA A, | 2007, p.133).

27) Thunderbird v. Mexico AZAA AEARE FAAA M F4H . SARHT
L ololExpzte] Al £ojo] WMA|F W Qdlolaly AATH WA 7o) 6“141—1;“(}01]
A Q=R AAE PR ded 5 3 O‘L Ag713let FAE AATE 7135
5] Hojulgtomz WAz}l H\ﬂ_‘mﬂ a5t k7ol NAFTA A|1105%ef sfigst
574 - S fIHro] ofyRtal |ASHIH.

rr Mo
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HAERTE o] Fox]A] oFekl, = WE AIRRH LfRQIEAAE Hes)
2 HE mAA e SR vl
= 2 AN HageriEn &
g - THUe7IEol FootA] et wAISHI.
Metalclad v. Mexico MNZ12900|4 FATAHF= Alg=2] HHs7F 779
TEste] QST Metalclades Awsh 427U SAE T st
A1e]3] Blefofl A 7187t FoAEA] eFskrlel ol APt dapd dojm

A

A NAFTA A110520] ofst 3% - ZHeh$o] Sli] sfgaetn wAste
o}

Jan de Nul v. Egypr AP0014 SHWARE A% 25478 FEA
Flel Wele] AR Wge] 10de] A Fo] BAS YA e BAo] &
e Bk ofet |&AQl ZHo] wol Egtelo] glgvle] ol AbyANe
igsta ererhy WS E Ralg AT Beldt oANE AEAHE
o AET F, AHE% EREE AT A ARl AST AT 23

i A27F Mz A7t Agoll tiste] s A7
71217} lgleng O]Zﬂ Al AP AR siedebA] ehethal TAISHH
Wast Management Inc. v. Mexico A7A3DoA SAHBAHH = 287]
AR B17HE0] AR skl APHA S Hdllshe 29E op|d
T AYEAE dojd Ae S ARERS Fas 384S WdlstA SRt
SHAY, AR oA EPAN 30l SHsHA doj" A 34 - 38

9] 9i5to] sietttal wA|SHITh
Middle Fast Cement v. Egypt A7A320|4 SAB|AREE= o]HE AHEIT ¢

)
=
i
l‘_4
e

oK

28) Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ICSID
Case NO. ARB(AF)/98/3, 2001.1.5. ¥&o] 3t 24, 2003.6.26. <tol] ¥t w4
(NAFTA).

29) Metalclad Corporaton v. Mexico, ICSID Case No. ARB(AF)/97/1, 2000.8.30. ¥4;
BalgA] ZEulob gy (2001 BCSC 664) 2001.5.2. TAHAAIA] digt w4
(NAFTA).

30) Jan de Nul NV v. Egypt, ICSID Case No. ARB/04/13, 2008.11.6. &74.

31) Waste Management Inc. v. Mexico, ICSID Case No. ARB(AF)/00/3, 2004.4.30.
Z (NAFTA).

32) Middle East Cement Shipping and Handling Co. S.A. v. Egypt, ICSID Case No.
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AUAAGEY A10x Al1del 54 - FFd-¢-2 fAutel sfgetetal BA|s)
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ol e ol AHES Fdll HojFal irh

Saluka v. Czech Republic A7A3904 FAHDARE= SPHAR|A-S
St BollA ARG F= IBPE AlQIet 371 F8 23l 2igt 24
stelou, IBPE AFA YA Aeto= IBPo] AQte]l s HAFle]
BoHA o= di9shA] AdgkE B9 ofyzl, BP9} Lk-Feke tiRtASE
FstA ARt A2 IBPe} 11 F559 AgHHAARY Y 8& =g st
Al Ao RHN T4 - SHUG ffutol] sigRittal TASHAT

Tecmed v. Mexico A713004 FAHB|AEE= WAz HHo] 2| 7|ufH=t

o b
ool o B

ARB/99/6, 2002.4.12. T4,

33) Petrobart Limited v. Kyrgyz Republic, Stockholm Chamber of commerce (arb. NO.
126/2003), 2005.3.29. 3% (Enerty Charter Treaty).

34) Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law,
(Oxford University Express, 2008), p.144.

35) Saluka Investment BV v. Czech Republic, UNCITRAL, 2006.3.17. H-&4,

36) Tecnicas Medioambientales TECMED S.A. v. United Mexican States, ICSID Case
No. ARB(AF)/00/2, 2003.5.29. A,
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0% Ae] ZAClHE gt AoRA AL 9
Ak EARAFE A o] wet AFARAAT EApgAl] wefet
3 Jhe Asstelds ohEm, 37 - FRRSY AH TAWY A
L g1olg4(bona fide) WA Aoln] E ok E@oletn WA

Wast Management Inc. v. Mexico MAA SAHBAEE NAFTA A

<

0

11052 Al1gstellAl =7ke] 7120 F= Ao A(d ool wet g-5stoiof ot
o, 1Ao7 BAAG pohE Foto] S=ARAA A £ As|AY 1L
7THE FHEAAAE o=, groF et olfglo] EAEA 0 A4S 6l
ot EARFAI=O] oAl 2a AL B - THUS Slvtel] st
3 ST

Azurix v. Arigentina A3V FAMAR = of2dE Y ATAHEIL €]
AR A Kot At AH| Ao et FEARS Bt FES
At Pdste] BRGS0 ofey 1ol owrt 3 - FHUe $JHhel

e

27Ql aak ohjeta BAlslTt)

3. Blzely 9 HabEs

ojRAEA e That AR AF] Aojao) PR ThS-

Pejg gure] AFIACH: 2 ool FAAAES S AT 4 ek,

QUEAAH(E|F D7 AL LGS G BlFe] S5t

Auet AR 23 =4l

37) Azurix v. Arigentina, ICSID Case No. ARB/01/12, 2006.7.14. ¥4,

38) Loewen v. United states AN E SAHTHR= 1A ox} otort 34 - 549
- $J5ke] "4=AQl 4= ofyetal WASHAT

39) OEPC v. Ecuador NoNA SAB|AZE= AFeJdolet g2 Aol el <A st
= Zo] oflz}, HAFoY} Ao AR Q1A ke ot WS mldtiar AHA
st

40) S.D. Myers, Inc. v. Canada, UNCITRAL, 2000.11.13. A1x} FEx4, 2002. 10.21.
A2 HEEBA, 2002.12.30. HFH (NAFTA).
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ol gt W=lth¢ 99t 54 - FEU--o] fidte] sigteial wA|SHI.
EnCana Corp. v. Republic of Ecuador A7A4DolA SATAEE o oA}
FI7PHAAIE a6t g2 Zolgte oF2 AlRAAe] HAL o=QlF
22t Al &5 Qo AFelHolal APHARQl PN T - T
Hhof] s etetal TAISH T
Saluka Investments v. Czech Republic A71420|4 238 gt WPSE
Fsk= g F AZERE 3709 F8 s>l diste] AEAde 5t
OL]’ QI AEAATE FAR 28] tiste] AgA|YS AlLjRt AN vk
fralo] = RIEAATL FARRE &
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Eureko BV, v. Poland AA4)NA =LA EX 2 Eureko)= ZHE 29 H
@A PZUS) Wejst Aol Aolsiatd, WIstRALE A ot
WA ESE JEIL 9gst S HASH Ay sty SAEAHREE=

:i
o1
= el oleig 22 AFE ol ae] u1 AR B Aol

FAVARLE RAgATo] dRARAAote] ARy o)F B Fast A
A%, 3R - 2RUS Qo] SFEtn WAFe RN EA4AT

o] Ackzsolns 4 - TRl § ot AL 9t
SGS v. Philippines R340 %Xﬂﬂ&%ﬁ—t SIRAEARTHSGS)7 B
W ARl ARAPAL gdAoke Adstdont, Wajw FRr) oAA=AA

A BeftlE s Ao @e AL Akl o7 oz 4 - B

41) EnCana Corp. v. Republic of Ecuador, LCIA Case No. UN3481, 2006.2.3. 7.
42) Saluka Investments BV v. Czech Republic, 2006.3.17. F-E37,
43) Eureko B.V. v. Poland, UNCITRAL, 2005.8.19. F-&E37,

44) SGS Societe Generale de Surveillance S.A. v. Philippines, ICSID Case No.
ARB/02/6, 2004.1.29. &3] T3t A4,



72 TR ShpEistse, 45 574 (2013, 2), 14 BIERETE E AR

2ol $RtEch #AJSHA

Noble Venture Inc. v. Romania A4 A SAHABARE= T4 -
9] 7|zl AkE 4T oFE EaRital wA|sH

Consortium R.F.C.C. v. Kingdom of Morocco A400|A FAHBHE =
H25 ZE7L Bt 2= Aol oF fRte A FA - FEU-o HF
of $RtE Ty HA|SHAL

Mondev International Ltd. v. USA AFQA4DOA J=2AEAA(Mondev)=
a]=9] HAFAFAA]TE 7H‘j”\]'°q°ﬂ ofstn Ad=d, 194 A & HAH
A7E Algls W75t Abgoe] F1E2] Eet A #Elst] FAEYRE F
AR o5 fRbet FR(HARIAD O] 39l= NAFTA A1105% Al1ede] &
otel 37 - 3O W2 YRFETAL TAISHIT

Aol

o

B¢

o%":'

Siemens v. Argentma APA49OA LERIEAA = AHE-S FQloh=s WAoo
2 of2JlElYt ZEJAE SITSO| TS A=, of2dlE vt 2L FHIE &
oJMHA ZlEHd FAR 2 AekS st A} HAst FA|APREE= ¢t
At B 9 obAs Ko B Z]0 B S Jo] WAl Horkx] ZotHEch
T mARro R QbASt B U kA%t HeE B - FHet TS AR

o=z npefshaltt.

45) Noble Venture Inc. v. Romania, ICSID Case No. ARB/01/11, 2005.10.12. =A.

46) Consortium R.F.C.C. v. Kingdom of Morocco, ICSID Case No. ARB/00/6, 2003.
12.22. 4.

47) Mondev International LTD. v. USA, ICSID Case No. ARB(AF)/99/2, 2002.10. 11.
4.

48) Siemens A.G. v. Argentina, ICSID Case No. ARB/02/8, 2004.8.3. o] 3t AA,
2007 #HZF B4,
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Azurix v. Argentina AZ14901 A Q=R AEZA A FolH Aot AH|A
of ¥t Fo|AlokS ot=RE Y ALAHRIE HstA Tt Ay Pedsto]

SABATE of2dE Y AYAFY A =AFAA] BT it
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FACT.
Wena Hotel Led. v. Fgypr 75004 Q=Z1EA27E 4 Gstal Al 2
o] TEg o|FE HPsdo] Foz Hf - AR A TSt FAEA

BL RARARS ARARARY A HAsP] BT g8 BE 2

S Fstolof shr], oleigt o125 FuFo A ofPE I} AR
o] AAE BB P AL oHAF B U AT B gF AARA

sy gFARAAt] gela el e Het AR BHT el
k. FEyolet e dFARAA] BFL AT WAAT P, o
=z

ol et B5E wolo sju], olo] g Hoji
g

Maffezini v. Spain AR52014 @AEAA ] Folglo] Aml 45
7t A A2e odg BHERRAc Bt FARHRE B o

@b WAL WA EHAY Holt ofZEt-AuIZEY BIT A4z

49) Azurix Corp. v. Argentina, ICSID Case No. ARB/01/12, 2003.12.8. 3&e] Tt 44,
2006.7.14. 4.

50) Wena Hotel Ltd. v. Egypt, ICSID Case No. ARB/98/4, 2000.12.8. 4.
51) Rudolf Dolzer & Christoph Schreuer, op.cit., pp.133-134.

52) Emilio Agustin Maffezini v. Spain, ICISD Case No. ARB/97/7, 2000.1.25. ¥&of 33t
ZAA, 2000.11.13. =4,
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Tecmed v. Mexico AZ1olA FAHB|APF= HAZZEIE 2 7ufg74 9
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Metalclad v. Mexico AFolA L= JAE2 A Metalclad)7F #H|71&4 24+
of Fsto] WA FFAHR] 5lS ¥, COTERINOZH= AZAHE Q145
1 BRE ofgoy, WA R 2RI AAS7ME WFA] ¢, e9]9 i
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ABSTRACT

The Fair and Equitable Treatment Standards through the Arbitral

Award Cases under International Investment Disputes

Choi, Young Joo
Hwang, Ji Hyeon

The purpose of this study is to clarify the standard of fair and equitable
treatment. Although most international investment treaties prescribe fair
and equitable treatment that is the obligation to provide fair and equitable
treatment to foreign investor, there is no clear definition and specific
elements of fair and equitable treatment. Through the arbitral award cases
we can find that tribunals have interpreted to include six principles; Due
process & Protection from denial of justice, Good faith, Reasonableness &
Nondiscrimination, Compliance with contractual obligation, Full protection
and security, Transparency & Protection of the investor's legitimate
expectations.

This study suggest that host countries and investors focus on
international trends concerning investment disputes in order to avoid future

disputes. So future disputes can be prevented and prepared in advance.

Key Words : Fair and Equitable Treatment, FET, International Minimum

Standard, BIT, International Investment Disputes




