fhehrge, 22 4% F2 5 =AY 2012, 7. 13.
2012\ 8¢ 1Y€ 3, pp. 103~124 AR Y 2012, 7. 23.
IAEEL 2012. 7. 27.
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[.A &

< 30| FTAS] a7 FxA} - 7713 A3 2 | =(Investor-State Dispute Settlement:
ISDS)bef| thet #Alo] nEEHA, e FAAE Al o] A S o] fr 2 TR =5
A EidE 78 dvke AL FARAT FAANFS Aete] 2IHor Fap
=] A FARAE EA)7|E DA A regulatory chil)S 7HAE Holghe=
Fe7b Atk oy fele BlY dmeAnt dojua gle Ao ofel, NAFTA(North
American Free Trade Agreement)’} W& 2 Ao #|7] =t}

H| = NAFTA7} 31| FTARTH 4 o)Al 19940 LR H 7] & AT o] F 3
53] FAHIEloM o] B X3 o] AME FLsAY AT 1E]al NAFTAC| &
ASAANAEE o A FAH5o] U= FEjola2 1 FollA A Akdo] AT
< ZAIBka okd) mEbd A TAY NAFTA FASAAS #4935 oldH, deog
"l FTA®] 71&3te] d=o] $HdxAE ez FA5A7E A2 A5 A5
3| FTAS] Bz AGDA AR E o4 5 U7l a5 tiv|ol] AJAMH
°

=

Mr 4n o

TG A9l glolAE @nl FTAC] 718k FARYFE0
% elds W 7ol wAIR, 2ol AelE B

gt = WE 7FeAd® k. mebs 43 NAFTA F4}
Folzl FollE 31| FTASF NAFTA FAE ZF 53] FTAA
@ NAFTA FA+2A)

Abzd €] %Zﬂ%@ 5o Wajao] ghm] FTA owdt J3S v & JYeAE Ay,

1) §7 FTA®] ISDS Axt, 538 FAdA el #dk AdA dAiS 9aide dusds, FAa-5713F &4
A4} (ISD), AT 2 ~®itis=,, 2011.11, 8H =,

2) FAFAH FofollA FuAA et e HdHF4e Y= (doctrine of precedent)o] HA|H O Z Q1AL 3L
AE A o AEL, i @RS M Eke ded oA FAFADBHATES A2 AFES Do A&

kil 9tk o] AAlgE AFEFS Christoph Schreuer and Matthew Weiniger, Conversations Across Cases-Is
There a Doctrine of Precedent in Investment Arbitration?,” Transnational Dispute Management no.2008-3,
2008.

3) 20121 6€¥ 159 Al F 3179 NAFTA A1 TA7F TZAEJQnEIYE 107, v= 117, 9AIZ 107),
a2 FellA 83, & ‘411]4 °F 25% 7} E7d 3 o] Qltk o]& AR T 6311 ©l %Ev: A AL Sk



NAFTA 2zt SXSMAIE 241t sto| FTAoS] AME 105

. 3733 NAFTA 25442 84

w=Fo] BPT NAFTA FAZAANA 3 FARY /L Baeia vpxa @y
9 AHE BASIE Ak mebd 2ok AR w7 st sels 32

1‘
432
o,
i
rlo

on, ofN
)
rﬂ,
o
—Hz
lo,
Z
>
=
—
>
i
R

E;l:‘
o,
o
:(l>L_I‘
>
tlo
M
1
ol
rir
s,
o
o
=5
fru
ol

Ir
=

wd AbdolZlE shd, 271TERE s AR Mgl (i

1. Metalclad Corp. v. United Mexican States

(1) W=

o] BAL HHelel Metalclad AMGit)7F ®AF] F(J)Q1 San Luis Potosi el $x] 3k
Guadalcazar Al(1)°] #& stol] e ol AHstuzat & 54 #A7IE sig@Ad diel
WAl SR Abelr) 3l =7 el 8Fed FE A (National Institute of Ecology)”} 1%F143]
7b 2 g A 2gE 7S EHEkA AL, San Luis Potosi T4 F7F EA0]8517FE EH SR
o} A TF P XA o] AJFHE F San Luis Potosi T F-& mlBAo tigk FM)AA
S7ke] WS AFeIa, o] wiZel wiHAY FAPE dAlFe R FHEI|E SRR,
AW o] I froll el FAE mHEE] HQlTh Rld AlfiRkEe] AR Qs 2
2o Fdo] A EA] FSHA AL, ©]% San Luis Potosi T8 F7F A9 wjHAIE 2
ot J9e e I HAAS Wiy 93 Exow A K5 (Ecological

o]
Decree) S A Z3ro 24 w@gx]e] o] Brlsa|the

(2) A8 =%

7b AI1105= ¥53-3AE AF S 9%

Metalclad A A8 = NAFTA A|110557F 37439 d$oF & e =
B San Luis Potosi =357} AX3t A4 7= Waksl WA 247} Jvyn B 3

=

4) Ethyl Corporation v. the Government of Canada, UNCITRAL (NAFTA), Award on Jurisdiction, 24 June
1998.

5) Dow AgroSciences LLC" v. Government of Canada, UNCITRAL (NAFTA), Settlement Agreement, 25 May
2011.

6) Metalclad Corp. v. United Mexican States, ICSID CASE No. ARB(AF)/97/1, Award, 30 August 2000, paras.
28-63739] AHEUAE 8ok



106 WRIAT H22% E 2%

SR olehn WA A7 soka e AWl X7 o 2x]e] 94 e
8 8|7kl ek AR dAde] AREI WA ‘Jﬂ T o]Foizl A9 37te] A
F7F AAAA G g ZA7E obd wiEAIZF THe @GS o= ol Fexl A1
HA 7} Metalclad®] d9718 31 A5 9% Er“é%}i S7bed AAE BAgSA X
Fote M) To =2 Q18ke] San Luis Potosi F4 571 A3 A7 ARE 3933
g ol 4255 gukslivtal ®Belthi)

. AI10Z 4

Metalclad A 7= A|1110%7F 2]
HFeS “Ate] o] &S 2datd Ee 98] wafste] el dis ALkl ial
5"31753'9.§ 71hE ;’l% T FEHEE egske 894E 7L

EE
?X}T"rﬂ%ollﬂl U slelo] 9l
A 2] =

oo
i
oo
fo
o
)
i)
i
oo
b
5
i
o
v
\.,
R}
%
2—4
)
>

-

N

r

o o

-2t dlg 4o %‘:&Qbﬂﬂ} At AR F-
o], ofuj %Zﬂfﬁ_ﬂé = NAFTA Al114%E, “F
AgdFo] AA uH o] wgket walo g o] Fojd A Eﬂo}“ Ae Al A

& AFdo] B4A melel XA g Walow o
walsichi®)

7) Ibid., paras. 79-85.
8) Ibid., para. 86.

9) Ibid., para. 90.
10) Ibid., para. 92.
11) Ibid., para. 99.
12) Ibid., para. 101.
13) Ibid., para. 103.
14) Ibid., para. 103.
15) Ibid., para. 104.
16) Ibid., paras. 109, 111.
17) Ibid., para. 98.
18) Ibid.
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(8) BA el F7}
Metalclad AHA-& A EAS0] EAAL-Z7IE BAS|AA S v|Hd o) 4 Q8F

€ A S SeEAagel Y A28 AN dE o
YA o edo] BrhsaAAThe o] el ARt BHL AT vuix] By e
AxA T

2. SD Myers Inc. v. Government of Canada

(1) W=

o] EANA HFRIQ SD Myers= =] 93} Bl d(polychlorinated biphenyl: PCB)©|
ghe e ul§- fald EdS Agste nFdAR obF Ayttt PCBE A5t
FAEo] A5nt @A) vk Bl Ajbete] sfvirtel A3|ALE ARt 7H1th‘r-<4
52 PCB Alile 2ete] oot Aol X5t UA=H], SD Myers®] Alg-2 et
o] =< dol ©] PCBE W= fsfo] el fAXg Apile] Aexdola Aelete Aol
th SD Myerse ZHUth B wl=o] 3 ojw gk AAYA o lvitke] PCB A 1} 7}7to]
AABEaL A7) wzell 7HAAAH o] AT

a8 HYUTE 1990 HE Ul%—% A Qg F7t= HPCBS £ AL
AN, Aoz FEItuA st AF e A AP ERle]
S AU} plEe 54 J%lﬂgA T4 olEE ThEste vy
o, A7 AZ1E AlelA & AHuriito] o|F HIEg Aottt v
, Hutt= PCBO #H7l= HAg A= JE oA o] Fojxjo} gith= 93
Ak 27 o] BA] wla AAe AH R PCBY Y Fl&ste 2R
tl, old wet Mutte nFe R PCB 52 FAsteE AHE 9 H3y
Al €rt2n

e

(2) £A48 =%

7} A1102& W95

S.D Myers TAFRF= W=l $-2o 2 T shuQl BYL’d3Hlike circumstances)’ =
st dloll o] W=Rldifol &gt WTo 3id 2 &av|4te] &4 22 vl=3} syt

19) W9 Q9 Tl T2, vHAAL 2012, 499,

20) NAFTA A1136% 3% (HZ+= A1 FAE 718 FAsAR4 9] W3- ALE A S
Aol T 5= PSS FATIL Yk o] Aol FAAE He A A AN o}

21) S.D. Myers Inc. v. Government of Canada, UNCITRAL(NAFTA), Partial Award, 13 November 2000, paras.
88-1287 2] AHHWAE Q.o

22) Ibid., paras. 244-246
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Wellx dd 452 ﬂi‘ﬂlo}oi 7H‘4":]'7]' X}:"H PCB ﬂﬂﬂﬂr é%/‘lﬂﬂ At &
A 2row qxAE AdAsAeE, qgxa oo RnEFY e 4
7F 971 w2l Al11022 fdte] IAvka Fekelgithe

. Al1105& w59 _73‘41-]7]—r-

S.D Myers THAF{-= Metalclad AR F-<+= A1105x9 HAA7 TS FH
o pEAY AR S FRsel AUEALE BE A59l Aaaes wa 20
T FARE T FAYAd W s FAA] BN Tolsd F e A=
FAAE FdetAY A ARl glg-2 Hof, o]#fgt g5 Wks ¢ Al1105% ¢]vke]
QA Aok oldf TR AE FUAb-E AFste del oA et FEe] Aol
QFBW ohfe AgE & Ut TALA FAY PAE AHolol drkn ATk ol
273 i8S vgem FARYRE Al110239] ko] AFH oz A|1105273e] HWHS
o}gg{ Ma;\]y 1:]._—,1 Hohs)a 11;].'29)

c}. Al1106% o]3PLAd

u

FABYE F FA F Ae Al06E F Fal A3 BAdG B 5 s 2R
"] 9 m £97 Wolgkm A, oleld 8zlo] Fa Azle] Wus 281

KX

S githa Betn Utk a3 ol fe #aNE AR ek,
2t Al1110x &

S.D Myers AR WG 2A7} Sgol o|2EA'E RS AanE AA=
A" ooy zAo BA TNE Avlwolel Frhy B YTk old] we FEF
A BT ]S AN AANAL Wolx, Atte o]2RH oW 4
< wx] gor Holomel AN EE du oA gtk Hol 54% Fgo| A

rJ

N

]

23) Ibid., paras. 204, 247.
24) Ibid., para. 250.
25) Ibid., para. 254.
26) Ibid., para. 255.
27) Ibid., para. 259.
28) Ibid., para. 263.
29) Ibid., para. 266.
30) Ibid., para. 276.
31) Ibid., para. 285.
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42 X7} glba ®Hgkth3)

(3) #A 9| 37}

S.D Myers A 53] AL Aog Al 7127 Atk AR NAFTA #1102
aiAetr] 98l wl= szl 7iQlgh S xoks HEZE Ad It SHES
AgEd ¢ e Aol dvke 22 AFsSITE 333 B4 o|e H|S=g WetolA 2
27F FAHe] BFE ol JeA ARE dAdets do oA =] et
= et ke A, AR LS Adske ol oA cx2X|e] 543 5ap
otajlof gtk Aol aAolth ol2|d M wjio| S.D Myers A1S AWHA 02 Metalclad
ARIETHE FdAdE At =71 AlFe o WAl A5k e e R Hlth

®
2 o AN ol
oy o N o af

k1

3. Waste Management Inc. v. United Mexican States

(1) HE=EA

o] EAL& 919l Waste Management’} #2112 23|41 AcaverdeS %31o]
o] F(INQ! Guerrero Woll #x]3F Acapulco Al(ii)oll 22dl|7]1x 2] Au]~ A&z} 2
dojyit}y.  Acaverde’} 22dl7|A ]9} #HE3Ie]  Acapulco A2l3|9t A A%
(concession)©l] WEM, Acaverde: Acapulco?] LHF A|HH X Jo|re] #|7|Ag]
24 el 5dAS PAketE, 2 AH e 1 A9 HeR Aloks Aag
A AlFshH He Aotk olu] Acapulco®] Alofeldq S EIo] Alfow WA
g E 7 Agsk 72332l Banobras’t E58FS T ©]F Acapulco’} AlS3A Wl
& AA3Al, Acaverde= Banobrasol| Al ©|& 5% =Hl, Banobras= 2 WTF
I ol9e] HHE AASStE 2T Acaverde Banobrass AJUE AFES, I

Acapulco S FHE FAE A7Istdet, o€ dae BF 71A4HAY FHEEAT3s

oS

Qo 12

o >
20

wg
d¢ 2 ot 2 10 8

o o M jﬂw

T
)

(2) A9 =3
7} A1105& W99 HA7E
NAFTA A|11742 1 ISDS x| 4] tidow Fxpatel =7iite] Aok
2l a3 9l XEA HS Z3(umbrella clause)o] §17] wiitell A0S Akt I3
%

2
TAARCAA AR gE FE ok AL DA ol Akt Al1105

32) Ibid., para. 287.

33) J. Salacuse, The Law of Investment Treaties, Oxford University Press, 2009, at 150.

34) Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, Award, 30 April 2004,
paras. 40-727%9] AHA#AAE Qok
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o o] Arol Pt AL —Zr%%‘ 2 9
TAREREE A1105% 1 S|
Commission)] 8444 & &ié}%ﬁ@ oleat dMel waw, uee] HArEe %xﬂ
BEmarel foo ARG oty 24 2HE 0o %A HE 2 okw A
SAAFH L] o] AAVIEEY 2 £F9 A oln, NAFTAS th& Z-EO]Ur
o2 AP guto] Z A1105% 182 ke ojnjsls AL olth3n olo} FAlw
ZH-= S.D. Myers N, Mondev A1, ADF A1 3 LoewenAHd 0.2 HE 3% - gt
oo HA7|Fol@d AL A7l tha] AeAo| ALt Als] BxA AL xpd Ao At
st 5, Aiekt EAoR Agdiok s W FAT JFolgke AE EEST®
ZARREE 5] Al DA wA 7 28972 7 =
QA #Bakele] wiEel F73lal, Acapulco’} Acaverde$}t AlWlAlele] ZHEg
gote] wRslgiths A& AAste] Acapuleo®] AlFSIue] A1105% 13 914t
oroit) T TeFE T T3 Acaverdeo] 3 A@o] xd W ZAsb ApHA o AE o] A
X(denial of justice)ol] dFe THZ o] Ho| AL}, BIIAL} Eoldltfa BA| ekgkr}40)
W} A1110Z 58
TABGHE Al1110£ 1 Mgyl 284 o2z A2 AWkl 7L 9

Jo] 3
Sk} AR el maw, A

oo"
o
:=4
%,
p‘l
rir
in)
E o
39,
2
Z
E
>
>
Jo
1
12
mie)
9,
ot
=
o
¢)
2
o
9

13 1ol Acapulco®

aH B At HE5S AAR AN, T a6A
Palg FASH == Ajgked ik a3 2elth4) Metalclad AF1ZF S.D. Myers Ab
Azie 2o, o] ARINE AE SEel Bk obd Aok AuE Addolms

YA Atd delg vl Aavt sl 2 FABYS-=, Metalclad AH19
F&o o2& PLUA AFE JHEe 7w wEHets WA} Acaverdes AR
Pt 2P 2fo ﬁiﬂﬂ' '/T:ooﬂ 2= 53‘:’101] ISR F= q—j_l_ o5l Th43) 3 ;(.“1110

-
e AQANE 99 BAVSS 27 A grks e 28 st

rﬂ

(3) A=A el 37}
Waste Management S AR F= FFE ZHbAHE Fa] AFzdo] TF2 NAFTA Ak

35) Ibid., para. 73.

36) Ibid., para. 90.

37) Ibid.

38) Ibid., paras. 98-99.
39) Ibid., paras. 109-117.
40) Ibid., para. 130.

41) Ibid., para. 143.

42) Ibid., para. 155.

43) Ibid., para. 159.

44) Ibid., para. 160.
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4. Methanex Corp. v. United States of America

Hees FAda2 st 2bAH 7|9 MTBES Weheo] 340 st 9138 ofr]at
o= ol f2 A xYolo A o]59] Hulrl FAHAL FAE A7 MA HulY e
291 Methanex= B]5:3F 715 7HAa 9= ETBES} oflgh&o] FX] 5]

N
e e PP Adolgn Ferke

(2) A9 =%

7} Al1102Z W=l o5

Warloh5-oF ddaf 418 A HA 3 =
(comparator)©l] #g+ Fo|=Hl, Methanex TAAF= dxzao] Y
WAL 46) o] A Methanex2] W2 WEbES ALbsh= vlF7|del o]% 1 =571 €]
WEE JA] Methanex 9t PRRZEA| 2 AE|EUololA] 1 dAwj7l SR =
e 95 A Fdvta #detithsa) o R s o ghEo] Zl’ﬁ‘?ﬂﬂhﬂ 2=
Methanex®] 7ol s, AT = NAFTA XetAtSo] Fdad %33
ol tigste As oEsA FW7] " sLdgelats Jidel wTo e JidQl
ARJBANA G EFS Tt s A 5 vt AdsiThes

. Al1105% d$-2] FA7E

A110529] s FHAst] SAHAF F= Waste Management AR5 vlx7x] =
NAFTA A3 9935]9] M-S &89 1,49 o228 Waste Management A7 K7}
W 3-8 gt o HA7IEY FoE Edsiinhso ol we FAEEF= Al
110222] zpdo] JAFETHA o= & A1105% 182] 99kE o}ge] ojn|dth= A 4919

o

o S o]
79'_‘: ‘501/\}:&0-’__

.

45) Methanex Corp. v. United States of America, UNCITRAL(NAFTA), Final Award of the Tribunal on
Jurisdiction and Merits, 3 August 20059] AMd#AAS Qok

46) Ibid., Part IV, Chapter B, para. 17.

47) Ibid., paras. 18-19.

48) Ibid., para. 37.

49) Ibid., Part 1V, Chapter C, para. 10.

50) Ibid., para. 12.
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Tl thated, ‘NAFTAS] the Zolu the A @A) o] 2 A1105% 139 9|
HhE oulsk] FeEthE ARFg9ldse] AAe A ddE S Al110230
kol ArshuAsh Al110522] 9k flvkal AEskeiths?)

Ay o] mew seat BANA BA @ gL, AelEioke] MTBE 3A7b

Reivh agd FARYHE BIRA £ ol
A AR SR A% FARA AYIAA 92 AT, 5
& UAE FUL AT WARA FAL FAkE R GA
5w Aew Fghe ANTAAAA TS TAR AL Al 743
2 } bt A TFoR st

o i fo fu Ay
i
3%
T
—
A
ES
' 09;
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|
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(3) #A 9| 37}

TARGT= F 7FA SHAA v sl AR S

olA WTOTHY, &3 #d %
o =902 A or g
MTBE wAdl+ HA o] m2A] &= o|fe ©] ZX|7

[¢)
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5. Glamis Gold Ltd. v. United States of America

(1) W=

Glamis Gold A& AT 5 AMd#A &g Fio] 7755 AAE v 11 AMH
AZF w5 stk A BAIE QoFsHA, Glamis Gold®] AM3|Abe ] EL o} APRtEE
A] 9 (California Desert Conservation Area) Woll 53 22| nj#o] {3 A|deo] nE F
T& WlFstat) o] FAkE ol A=HS A7) g dApe] dtoz AR

51) Ibid., para. 24.

52) Ibid., para. 27.

53) Ibid., Part IV, Chapter D, paras. 6-7.

54) Ibid., para. 18.

55) Ibid., para. 17.

56) Alessandra Asteriti, Metalclad, Methanex and Chemtura: 10 Years of Environmental Issues in NAFTA
Investment Arbitrations, 13 March 2012, at 13. (http://ssrn.com/abstract=2021180)
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FYopPg ol AGAGAE AEstar BB EFH7E Aafel] ol s, v 27
D& 7t A Al E7Hno action) H7HE ol A= WF-F-(Department of Interior) 73
AMAAGME AT
add o] WEARe wAR Pl vl HEC SRk, EX]JJrrﬂ:'r{-(Bureau
of Land Management) BFallAtdE sl7betsity. Aol ol Fdarel Ex
Al ZY ol FAdANE PPAAT} o] FolH =], o] w3l FH dUd FHE9 F
wA A5 Weldthe ol F2 FAAE o }?Qoﬂ ek =g vt
Frgstlar, ol F Aol ofoA dud=e Tu
s}

1
[}
ARG BAAG L F A5l AT F gk W WAL BINA BAle Al

)

(2) A" =3

7b. A1105% H$-9] HA7|E

Glamis Gold TARAYF= 34 -FH A5 Y=<lol ik A AFHLe FHA7
T LT AR HUASY qAdFHAAY HAAV|ES 2 IdE HA7|Eel7]
ol L 71ell XA Zebe PBe IAFEA | o8] Wolsolx|A] Rshal, whebAd
ol# & 7ol m7imith Aold F= Ikl SHATES) Neer AF160) o] 2 =A| HEH
o] HA7|Eo] HstetAthe AR Fol s, FAR T 22 A dAdsir]el
ozl WA Filo] FEsitty opAA IAAFHLY HAT|ES “Fws] ofdetn
Zolola dRtH o g IFH IA|7|Fol PR Kate] A|1105% 132 HWsh= 3
A, ARl Y] Alzbe AR, s zpolARl 9], =EAow BF3AT Ay, AW
kel ehde FA, Wagk pHYS], o]fo WHulg Bl 5o R Hosgirheh wgh
TARFF= A11055 18739 FAAQ F-=2 i) FHst AS57Fsd Ad4-84 A
Al AYE Bl I3 7ItE e o5, i) Al
7 dekar A A kel ey

ATE AR R AR 33 E o AF] fRtd RS HE
g A F7eded, sARE = olgld APl T4 ARE wiHsqiche) g

|

A11052E Yutslr] &= MEPY 7 AP o2 A11052E 9 ukslr

ol
i

N
N

o A ox

W
4 of

L
2
N
ﬁ/
fitl
e
,
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57) Glamis Gold Ltd. v. United States of America, UNCITRAL(NAFTA), Award, 14 May 2009, paras. 27-185.

58) Ibid.,, para. 599.

59) Ibid.,, para. 615.

60) L.F.H. Neer and Pauline Neer (USA) v. United Mexican States, General Claims Commission, 4 R.I.A.A. 60,
15 October 1926, at 60 .

61) Glamis Gold, op. cit., para. 616.

62) Ibid., para. 618,

63) Ibid., para. 824,
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Fob FARIE SN AL ARE FAATIA § olwrt Feditta SR e
detshith.en

. Al1102 4

TABEHE AT 227F Bl B gl AIA ofyw Bl dad 4114
T TES] e, ) 2AEC] /HE A AR FRlHeln AR SN dE
Wellshe Fxet i) Hallxl grAele] 513 A2t A7t o] FeiAo dria
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ABSTRACT

Analysis of Environment-Related Investment Arbitration Cases under

NAFTA and Their Implications for the Korea-U.S. FTA

Deok-Young Park

Seu-Yeun Lee

Because the Korea-U.S. Free Trade Agreement (Korea-U.S. FTA) and the North
American Free Trade Agreement (NAFTA) have an overlapping contracting party, the
United States, their provisions have much in common. The investment chapters of these
agreements, especially, show many similarities, and thanks to these similarities, it is likely
that the Korea-U.S. FTA arbitration tribunal for investor-state disputes regarding the
environment will put great weight on the NAFTA tribunals’ interpretations of those similar
provisions. Since the NAFTA tribunals have already handled many environment-related
arbitration cases, their interpretations will help heighten the predictability of
environment-related Korea-U.S. FTA arbitration cases.

This paper analyzes the environment-related NAFTA cases in which the tribunal has
issued an award, which are the Metalclad case, S.D. Myers case, Waste Management case,
Methanex case, Glamis Gold case, and Chemtura case. According to this analysis, the
most controversial NAFTA provisions have been Article 1102 (national treatment), Article
1105 (minimum treatment standard, fair and equitable treatment), and Article 1110
(expropriation). The NAFTA tribunals applied the requirement of these articles in a strict
manner, reducing the possibility of finding a violation.

After the aforementioned analysis, this paper proceeds to compare the national treatment,
minimum treatment standard (fair and equitable treatment), and expropriation provisions of
the Korea-U.S. FTA and NAFTA and to predict the impact that the environment-related
awards under NAFTA can have on environment-related Korea-U.S. FTA cases. It is
expected that the NAFTA interpretations of the national treatment and minimum treatment
provisions are likely be used as they are, but not the interpretations of expropriation,

because of the differences in the expropriation provisions of the two agreements.

Key Words: Korea-US FTA, NAFTA, National Treatment, Minimum Standard of Treatment,

Fair and Equitable Treatment, Indirect Expropriation





