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A Study on the Judgement Criterion of Arrived Ship under
Voyage Charterparty

Nakhyun Han - Jaesung Lee

Abstract : The purpose of the study aims to analyse the judgement criterion of arrived
ship under voyage charterparty with the Merida Case. A ship is an arrived ship if she is in
port and either able to proceed immediately to a berth or in such a position that she is at
the immediate and effective disposition of the chaterparty. Identification of the specified
destination—whether berth or port-impacts on the incidence of loss occasioned by delay in
loading or discharging, when the delay is due to the place at which the vessel is obliged by
the terms of the charterparty to load or discharge her cargo being occupied by other
shipping. The Merida case is an appeal by the charterers from a final Arbitration award of
two very experienced arbitrators, dated 20th April, 2009. The arbitrators held that a voyage
charterparty, dated 5th February, 2007, of the vessel, The M/V Merida, entered into between
charterers and the owners, was a port rather than a berth Charterparty. The Primary
relevance of this distinction does to the allocation, as between owners and charterers, of the
risk of delay caused by congestion at load and discharge ports. The question of law arising
in this appeal is whether the arbitrators were right to conclude that the charterparty was a
port and not a berth charterparty. The arbitrators additionary placed some reliance on a
post-contractual e-mail from the agents, which suggested that charterers did not dispute the

validity of the NOR-and, hence, that this was a port charterparty.

Key Words : Voyage Charterparty, The Merida Case, Identification of Specific Destination,
Arrived Ship, Port Charter, Berth Charter, NOR
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1) H. Williams, Chartering Document, 3rd ed., Lloyd’s of London Press Ltd., 1996, p.24.

2) o] @30l TgMAKET, |, WAL 2009, pp.258-259.

3) The Aello [1960] 1 Lloyd’'s Rep. 623, Court of Appeal, p.78 : The Leonis [1908] 1 K.B.
499,

4) Carver, Thomas Gilbert, 1848-1906\3, WA WS A}, S &,

5) Leonis Steamship Co, Ltd. v. Rank, Ltd.(The Leonis) [1908] 1KB 499 C.A.

6) T. C. Carver, A Treaties on the Law Related to Carriage of Goods by Sea, 3rd ed.,
Stevens & Sons Ltd., 1909, sec.625a.
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&) J. Cooke, et al, Voyage Charters, 3rd ed., informa, 2007, para.15.26.

9) Mediterranean Salvage & Towage Ltd. v. Steamar Trading & Commerce Inc. (The
Rebon) [2008] 2 Lloyd’'s Rep. 628. ; Graigwen (Owners) v. Anglo-Canadian Shipping
Company (The Graigwen) [1955] 2 L1LL.Rep. 260.
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12) Voylayrules 1993.

13) 54A &v g 4 - & 5y, = 1 gAE on gt
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2 39(]. F. Wilson, Carriage of Goods by Sea, Tth ed., Pearson Longman, 2010,
pp.58-62).

18) The Leonis [1908] 1 K.B. 499. S. C. Boyd, et al., Scrutton on Charterparties and Bill of
Lading, 21st ed., Sweet & Maxwell Ltd., 2008, pp.131-136.

19) Sociedad Financiera de Biens Raices S.A. v. Agrimpex Hungarian Trading Company for
Agricultural Products (The Aello) [1961] A.C. 135.

20) M. Dockray, Cases and Materials on the Carriage of Goods by Sea, 3rd ed., Cavendish
Publishing Ltd., 2004, p.234.

21) The Johanna Oldendorff [1973] 2 Lloyd’s Rep. 285.
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22) D. Davies, Commencement of Laytime, 4th ed., informa, 2006, p.10.
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29) Tapscott v. Balfour [1872-1873] LR. 8 C.P. 46.

30) J. Schofield, Laytime and Demurrage, 6th ed., Informa Law, 2011, pp.86-87.

31) St alAbE Al A T4, TE8AAGY AdEDAEEAL, |, sharai Al Al T4, 1993, p.113.
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33) Baltic Code 2003. - AWHEIE MoK, TG o BB, |, BOls, 2008, p.217.
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37) J. Cooke, et al., op.cit., p.357.

38) AW, T=A&52,  29AL 2007, p.150 ; oA G- =iz, AAA, p.2l8.
39) The Johanna Oldendorff, H.L. 286.

40) The Johanna Oldendorff, [1971] 2 Lloyd’s Rep. 96.

41) London Arbitration 8/91, L.M.LN. 304, 29 June 1991.
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(1) A&=x7 : [vessel to proceed to] one good and safe chrts’ berth terminal 4
stevedores Xingang--©|8} 45X

(2) AF=z3 A2% A1 : The vessel to load at one good and safe port/one
good and safe charterers’ berth Xingang-:-©|3s} %54

oA 71M Mol A5t el 0]%3‘0178‘:}3’— aeE F e FaEA A4 Hed
(terminal 4)°] T-AZ o8 AL Q= Ad tis), A2z Aldo= 2R gt
g ol ARtE olFE WAL "1*571‘3]0]:%& EAX 7 FAE Jlew FxQl9

o

VA (BAAEAE A2 Aol Jrhe Feletn @ Ae ohrh EF ARz
T E el ek FaAA B A Dstevedore)s A Ao A
o] QAH I YoBE oA FAT 5 Atk

z= |
“one good and safe port---"o A | Mulo] HAE drfar FAEHO
A k& Port Chartergtil AT o] Ao thall Gross FAE th39] Al 7FA S 9]
o

AR AqEZA0 = kA 02 A “one good and safe chrts’ berth”7} &2 %] & A

FAIE ] k(o] Aol o]o] “Xingang”’ A A7} ofu e} *“*94 2AAE 7He] 7] A
A Aol e, A, 4% A4l “chrts’ berth”2] FAJ Al A A=A A o]
SR Al A= Aol FxEa k. AA, Aduto] maHdo g AAHEY 9 =g
lof al= 3 Fo EAH Aol “place([terminal 4])"7F WA E o] Q). o] AHo] AAlel
2, XS E35ke Huldo A= e AW “terminal 470 E=EEA oW =
2k o] HA o= ' Port Charter’} ofy = Z o]t}

g A2z A1gde] BAE A9A dfMsE = AR "ok 34 g™
S fatele 23S AJITE AL ou= glon HAdAg$uR o]Ad = ofd
Aol owrt S Aolgta AF3 Fofl A2z A1 HHAE FAIG o] of
Yzl ot} kAo tf3k S4x GHOFEE 7|&d Aolgte ZES YEa ¢
0] o]AL oju] MEZANA FlEa = Ao WrEo]y] i HYdodFoleta
AR 2 e 919 A S AATE =Ut AAFEHY HFHoE HAAE &4
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A7 BAL A Aol

Merida® AbAol A Gross FHAFE AdoA] AAE EAAFZAY #5520 FHE

L =]
a2 AR S AL dAS dde) ZAXEAE 570 Ark o] F9 479 d
Bel 540l 197590 #2H Finixs AQ@oz 1 R4H oo gl ol
Qorso} sirh. o] AL A4d AckdElel AMuge “Donaldson €270]2ki 2]

2 ghoh

|AA A A wep Feteteo] o] FojA= el U (a) “One safe berth,
London”, =+ (b) “London, one safe berth’® % o] i 7 %ol ofujsto] it} o]
AL BAA7F A, AR g = Aol #El A E oAEA HgshA A
A F H2Esk= Zlolth o] A% (a)o] AFv AAeld, (b A¢+ ddolgta
ola & 4= Ut} o] ¢ & Zlo] Radnors AR A %= FA17F = St}

“One safe berth, London”¢ HEj= EA X7} FAHo] 9o Berth Chartero] il
“London, one safe berth”¢] dEej<l %o+ Port Chartergtil & 4 d+=d|, L o]
BestA] gk ey o] A A Aol AN AEje] dWE AHgstA xdsL Ut
g 4 Atk Meridas Abloll A Gross A7} Berth Chartere] A #=ZA1 A A g 4
S B olgfe} L} o]5& E1 3] “one safe berth, London” 2] &ejel] # stslc},

R

1) Berth Charter®] &2 %] 3% A] o

@ Radnor®. Ap44) 2 & #|:---one safe berth Dairen ---and there load(Gencon ]2
AF-8§)

@ Finix& AF749) <FHA: ---discharge at one or two safe berths, one safe port in
the Democratic People’s Republic out of Nampo, Heungnam, Chungjin---(Centrocon
A A ARR)

@ Puerto Roccas ApA46) FA]:---proceed to one safe berth Seaforth:-
(Centrocon A2 A}-§-)

@ TIsabelles A}7147) 2 ZXA] :---the vessel shall with the utmost dispatch proceed

42) Nea Tyhi Maritime Co. Ltd. of Piraeus v. Compagnie Grainiers S.A. of Zurich (The
Finix) [1975] 2 Lloyd’'s Rep. 415.

43) North River Freighters Ltd. v. President of India (The Radnor) [1955] 2 LI. L. Rep. 73.

44) Ibid,.

45) Nea Tyhi Maritime Co. Ltd. of Piraeus v. Compagnie Grainiers S.A. of Zurich (The
Finix) [1975] 2 Lloyd’s Rep. 415.

46) Compania Argentina de Navegacion de Ultragmar v. Tradax Export S.A. (The Puerto
Rocca) [1978] 1 Lloyd's Rep. 252.
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to a berth--ras ordered by Charterers in one safe port Algeria--rand there
load(Shellvoy ] 2] A}-§-)48)

Merida® AbA 9] A FolA AFH A kA" Port Charter#bal & 4 UAW A
g A<l Abdel Donaldson ¥%s #-8&3% Z& Donaldson HAR7E o] & e AF 3
Finixd Ab719] o] el 2% 19561 Werrastein@ Al490| T}, o] 7] A o] -2 %] 3 A]
+ “London, one safe berth”¢] @ejol] stz L= Fads& AT 4 Sk

2) Port Charter®] &2 Xx]3ZA 4

Werrastein® A2l UHA] E A= “--one safe port on the East Coast of Great
Britain--rand there deliver the cargo-:-at any customary dock, wharf or pier as
ordered by the charterers or their agents:-”(customary dock, wharf or pier< A%
O % berth o F@grhz =] Ut

Merida® AbAol A HHAFEAZA AFZ0] Port Charterglal 73 #1222 A[1]d
2] “The vessel to load at one good and safe port/one good and safe charterers’
berth Xingang”< Donaldson €% 2] “London, one safe berth”¢} & %] 3kt}.

SR HEo R AAG A&7l “one good and safe chrts’ berth terminal 4
stevedores Xingang”¥ “one safe berth, London” ¢ & ®jol] & 33l:= Berth Charter©]
o AMEZAL “London, one safe berth’2] &ejol a3 3= Port Chartero|t}. 12814
Meridas. AR 9] =99 242 stite] AebAgel wagh sfAnt ofyet F+ 744 ¢
_4.5};}]8 NEZAT A2Z A1) o= Zol7le] Ml EAoldd Aol A okg
glol gk sjAleo] Aol ® Aol i sty ddAA =T b e S F
o= Aol 1A AJAE &+ HolA W Meridas AFAddA &= i gste FTAl =<

3 =
= EETs A drh gle AbEitha %‘?9,1

2]
A 5 w], Port Charter®] 7
ot =4, &AM HAAEAY T P o]

47) Cosmar Compania Naviera S.A. v. Total Transport Corporation (The Isabelle) [1982] 2
Lloyd’s Rep. 81.

48) Isabellz o] &4 A kAo A}-&9 Shellvoy 32 Berth Charter-&9 Aok A2lojm 2 B A %
HAY Asfe] E38tal Al Hl= Berth Charter7} %t

49) Roland-Linie Schiffahrt GmbH v. Spillers, Ltd., and Others (The Werrastein) [1956] 2 LL
L. Rep. 211.
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A AFsr3] 2007, pp.47-49.

51) The Mass Glory [2002] 2 Lloyd’s Rep. 244.
54) The Leonis [1908] 1 K.B. 499 ; The Aello [1960] 1 Lloyd's Rep. 623.

53) Reardon Smith Line v. Ministry of Agriculture [1963] A.C. 691.

52) Thorman v. Dowgate S.S. Co. [1910] 1 K.B. 410.
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Zurich (The Prometheus) [1974] 1 Lloyd’s Rep. 350.

57) Venizelos ANE of Athens v. Societe Commerciale de Cereales et Financiere S.A.
58) J. Cooke, et al., op.cit., p.104.
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o] AL o AY “one safe berth, Rotterdam” o2 XA WA FASHAI R, &A=
o] & WA FAse] “Rotterdam, one safe berth”’® 3= A $o% A7)1=E <
§ 24154 = 2Et}. “One safe berth, Rotterdam” 2. 2 3= A=
A el FAEA Y Formg o] A9oli= Berth Chartero]™, w2 “Rotterdam,
one safe berth’= &3 AAe #AA 7} Waex Formz o AHo|ut A A7 2t
Agtttar Azbetr] gk oA e A RS Mol A v wighAlskA] dvka &

Atk Wb Meridad Aol Al Gross FAFE A& 719] Berth Charters
i deek A ARolgtal & 4 Uk
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3) &I Al e

Merida® AFA A Gross TAMZE AT HAX A9 o 7Fed o] =9l X o}
ol Sagk Aol AAHo vk 2L BAAFALHS Ao dAeA Fa
Z(place)?] FAlZ= AHEA 71 Holt}l o] AL F(port) ¥ L UFEZA #A(place) =
u| A A & Fo el el o] Fi(place)’t HHAEA FAIH d= AF &
Axpel Aol WAIE ot B ¢ JOoB=Z wdbA Berth Charter’} €Tt

Gross ¥AME ¢183 A8 #dol =7 2% ¥ Cydonias ARA62)9] 524 2] A (4] 4]
Al A o] A T3 o] ol UATh

“.-.proceed to one or two safe ports East Canada or Newfoundland, place or

R
A

A

places as ordered by charterers and/or shippers:-”
o] A& Port Charterd] Ao=Z Ho|X| gk X HFH oA o] A& T3t Devlin FAF
= &3 gL o]fE o]AL Berth Charterﬂ‘ril HaS Yy e=d, FAAAAE o

_I

61) North River Freighters Ltd. v. President of India (The Radnor) [1955] 2 LI L. Rep. 73.
62) Stag Line Ltd. v. Board of Trade (The Cydonia) (1950) 83 LIL.L.Rep. 356 K.B.D.
63) Ibid.
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