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Abstract

It could be debated that the owners were indemnified from the charterers even in respect of the loss of deck
cargo caused by the negligence on the part of the owners’ servants by a clause 13(b) of NYPE(1993) form,
where NYPE(1993) incorporated the Hague/Visby Rules by a paramount clause and did not contained an on
deck statement to state or identify what or how much deck cargo was being carried, however the relevant bills
of lading all had such statement. The socol 3 of UK is a very helpful decision on (1) an on deck statement in
bill of lading was sufficient to exclude application of the Hague/Visby Rules to the carriage of deck cargo, as a
result, the clause 13(b) should not be null and void by the clause 3(8) of the Hague/Visby Rules (3) the clause
13(b) could not protect the owners from the loss and/or liability caused by negligence and/or breach of the
obligation of seaworthiness on the part of the owners, their servants and agents. Therefore, the purpose of this
study is to critically analyze the decision in the socol 3, and provide the decision’s practical implications in
order to prevent legal disputes as to the on deck carriage between the owners and the charterters.
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A2 A 3He(deck cargo B on deck cargo)o]

o ola] A HowE AAH A E(under deck
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=53 Huste] g =5l dHEo] T w=EEH7]
A4 & o] A3 =] WEel o F7he]
HEANA FAFHo] g} ey 25900 A
T At AR Bofo] ALY, FIbe =EEHo®
Eds TAZF fle d5elu AHolve TR A
Fol| #afo] o itk
A

71824 Auke] it slEo] HAjEo] &d =F
Ea7F BAE A9 AstsTe] axQlel diste] A
of XA} FoA A= LA;E =Ao] Hof
t}. 53] ®AeFeHParamount Clause)oll 2l8f o]/
H| 28] 12 E A S 74718 A12F 2 NYPE (New
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1) Aslsd o]l 7IAlEE oA A2 liberty clause)
o] A& "Good, whether or not packed in containers,
may be carried on deck or under deck without notice to
the Merchant“e]t}. ¢H At Al 7AsE 324
ek on deck clause)?] &2 “On deck at the shipper’s
risk and carrier is not responsible for loss or damage of
any kind whatsoever(including deterioration, delay, or loss
of market) howsoever caused(whether by unseaworthiness
or unfitness of the vessel or by faults, errors or
negligence, or otherwise howsoever)”©]t}.

2) Svenska Traktor v Maritime Agencies [1953] 2 QB 2%. ;
Encyclopaedia Britannica v Hong Kong Producer [1969] 2
Lloyd’s Rep. 536. ; ©] AHllEdlA AslEdes 7423}
9] &8l diste] sldedele] At u-ge] Hax
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3) A8Z (a)3F : The Master shall perform the voyages with
due dispatch and shall render all customary assistance
with the Vessel's crew. The Master shall be conversant
with the English language and (although appointed by the
Owners) shall be under the orders and directions of the
Charterers as regards employment and agency; and the
Charterers shall perform all cargo handling, including but
not limited to loading, stowing, trimming, lashing, securing,
dunnaging, unlashing, discharging, and tallying, at their
risk and expense, under the supervision of the Master.

4) A|13% (b)3} : In the event of deck cargo being carried, the
owners are to be and are hereby indemnified by the
charterers for any loss and/or damage and/or liability of
whatsoever nature caused to the vessel as a results of the
carriage of deck cargo and which would not have arisen
had deck cargo not been loaded.

5) A31% (@)% : Clause Paramount - This bill of lading shall
have effect subject to the provisions of the Carriage of
Goods by Sea Act of the United States, the Hague Rules,
or the Hague-Visby Rules, as applicable, or such other
similar national legislation as may mandatorily apply by
virtue of origin or destination of the hills of lading, which
shall be deemed to be incorporated herein and nothing
herein contained shall be deemed a surrender by the
carrier of any of its rights or immunities or an increase of
any of its responsibilities or liabilities under said applicable
Act. If any term of this bill of lading be repugnant to
said applicable Act to any extent, such term shall be void
to that extent, but not further. ; X4k M5 1
T e-E, Sol 1, o] /M au]atE Fo] AgHrt
Ay B A4E BE 5 a8s /s ¢ 3
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6) #13% 83 : Any clause, covenant, or agreement in a
contract of carriage relieving the carrier or the ship from
liability for loss or damage to, or in connection with,
goods arising from negligence, fault, or failure in the
duties and obligations provided in this article or lessening
such liahility otherwise than as provided in these Rules,
shall be null and void and of no effect. A benefit of
insurance in favour of the carrier or similar clause shall
be deemed to be a clause relieving the carrier from
Liahility.
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ZH|tE o] HaA RSk A8Hrta 43 5 841
b= sllo] /v 28] Allx ()& ‘Goods includes
goods, wares, merchandise and articles of every kind
whatsoever except live animals and cargo which by
the contract of carriage in stated as being carried on
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7) A3z 18 : The carrier shall be bound before and at the
beginning of the voyage to exercise due diligence to -

(a) Make the ship seaworthy. (b) Properly man, equip and
supply the ship. (c) Make the holds, refrigerating and cool
chambers, and all other parts of the ship in which goods
are carried, fit and safe for their reception, carriage and
preservation.

8) Allx (M3 : "Contract of carriage” applies only to
contracts of carriage covered by a bill of lading or any
similar document of title, in so far as such document
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422 A
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relates to the carriage of goods by sea, including any bill
of lading or any similar document as aforesaid issued
under or pursuant to a charter party from the moment at
which such hill of lading or similar document of title
regulates the relations between a carrier and a holder of
the same.

damage and/or liability of whatsoever nature) ©]2=
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HEHUNYPEE A (Inter-Club NYPE Agreement, 1996)
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10) A|27% : Cargo claims as between the Owners and the
Charterers shall be settled in accordance with the
Inter-Club New York Produce Exchange Agreement of
February 1970, as amended May, 1984, or any subsequent
modification or replacement thereof. ; S1E}SENYPEEH A&
A7) gAAke] FEA 208 NYPEZL de]) S8EHA 3}
S U Mg SR AQle] Edel #sle] P
Clubztell Fejgk Zlelth

11) Inter-Club NYPE Agreement(1996) 8% : Cargo claims
shall be apportioned as follows: (a) Claims in fact arising
out of unseaworthiness and/or error or fault in navigation
or management of the vessel: 100% Owners, save where
the Owner proves that the unseaworthiness was caused by
the loading, stowage, lashing, discharge or other handling
of the cargo, in which case the claim shall be apportioned
under sub—Clause (b) (b) Claims in fact arising out of the
loading, stowage, lashing, discharge, storage or other
handling of cargo: 100% Charterers, unless the words "and
responsibility” are added in Clause 8 or there is a similar
amendment making the Master responsible for cargo
handling in which case! 50% Charterers 50% Owners, save
where the Charterer proves that the failure properly to
load, stow, lash, discharge or handle the cargo was caused
by the unseaworthiness of the vessel in which case: 10096
Owners (c) Subject to (a) and (b) above, claims for
shortage or overcarriage: 50% Charterers 50% Owners,
unless there is clear and irrefutable evidence that the
claim arose out of pilferage or act or neglect by one or
the other (including their servants or sub-contractors) in
which case that party shall then bear 1009 of the claim.
(d) All other cargo claims whatsoever (including claims for
delay to cargo): 50% Charterers 50% Owners, unless
there is clear and irrefutable evidence that the claim arose
out of the act or neglect of the one or the other (including
their servants or sub-contractors) in which case that party
shall then bear 100% of the claim.

A3 NYPE(1993) A8z Hwlol| ‘under the supervision of
the Master' @Fqt F4%S ¥ ‘and responsible“gl=
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AE AR &2 He ol wo® Wi
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3 a7t ,
of 3 e - FES Evlke] slo] A EE<Es)7)
A= Bk o3 ATl SAAENE WA

T e 2 e stk AolA A T8
oulE zZ=rhar HrbE Al gtk ey A S
ApdElel Blaed w RS AU Al AlgHA o
AEkth= A3 NYPE(1993)ell #1272l 74
HEHNYPEF A g A&7 Ilvke FolA wE
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A AAR S v el A 4 ok
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A WS NYPE(1993) A13% (h)ae] Radhs o|f
2 HAFe Aplo] st Aol AR e 33t
Aol Esflo digte] RS 4 gltha s
At w3 A3z (e =l "The
indemnity under this clause is not limited to loss

w0 b 2o o b

and/or damage and/or liahility caused by negligence
and/or breach of the obligation of seaworthiness on
the part of owners, their servants and agents.”#H=
Tolo] Fldrd, AFE Aee] HAY g AP
Aute] Bl gRAASEY £AE %
% GARERE YA wARS 5 grka 2o
SAl, Aol e AfE Ao} B
th 3HEEArAR Y HS ARE =22
e #gaHALEAS Fxse], “The charterers
are entitled to carry the goods on deck, provided
that (1) such carriage is required by the law, or (2)
they are carried in or on containers that are fit for
deck carriage and the decks are specially fitted to
carry such containers, or (3) the carriage on deck is
in accordance with the contract of carriage or the
customs of the trade.”@}= S¥IHS A7]&xA<F



116 A7) &AM FRAAstE E3fol et Aol #F A7 -Socol 3% B2S THOZ-

SCE R

Aol Z3AZ Fart vk o] efwtol] wel BiwolA
S93] faAAeEs a9 4, gl A
&5l et Aeold® exkwar ghde] e oy
& Rksl7)el 58] A A5, SFA ol A
oA FAAAEES a7ete Aol &7l
Al A A-Eo] 518t

AR, el 5 ampPgA|e] A3 B aolie Al
of tt. AT Fell el Aea 7)o
= A kel adElE Adellof sk, A 2
A SA] Aadtolup F7Ea; 5o wARAE A
ok gtk He Trdalior dth gk of#d aHgA|
o] A B WA= ] Ao & ZAJMA ok
HgAdxke] Agder o QA E HEel & et 9
o o] W2 Al Akl Wi ]l
< W93 st

[1] AAd, “sAled=zdeEAekl @k 20089 UN
CITRALZC} (Ze|2H52)e] 8w eleh Aokt
frol A7, et A9 A2F, 2009, p.30.

s, HEAL 2007, pp.214-215.

—

S)

P
il

3 549 - BE, APEAZ, FGAL 205, p290,
[4] 9%, ez e4e Aol wa
A, AP A4d AdE, 2009, p.109.

[5] o]d38] - oldA, SAAIFAT, vredAL 2009, pAl.

[6] =M, B - e, Al 2010, p43l.

[7] Hill Dickinson, Cargo Conventions, 2009, p.7.

[8] Holman Fenwick William, "Onego Shipping &
Chartering BV v JSC Arcadia Shipping”,
Shipping Bulletin, 2010, p.2.

[9] Ince & Co, "The Socol 3 - NYPE Charter
Incorporated the Hague—Visby Rule and Liability
for Loss of Deck Cargo due to Vessel Being
Unstable”, Shipping E-Brief, 2010, pp.79.

[10] John F. Wilson, Carriage of Goods by Sea,
Pearson Education Limited, 2001, p.1&0.

[11] Lloyd’s List, "Deck Cargo”, Shipping & Trade

Law”, 2010, pp.6-7.

[12] Reed Smith, "Whether On Deck Statement in Bill
of Lading Sufficient to Exclude Application of
Hague Visby Rules”, R. S. Bulletin, 2010, pp.23-34.

[13] Stearship Muitual, "Deck  Cargo-Exception and

Limitation of Liahility”, Sea Venture, Vol.14, 2010, p6.

[14] UK P& Club, “What Impact will the Rotterdam Rules
have on your liahility?”, Legal Briefing, 2009, pp.3-4.

[15] Weightmans, "There goes the Deck Cargo : Who
carriers the can?”’, Marine and Transit, 2010, pp.5-6.

[16] William Tetly, Marine Cargo Claim, Lexis Law
Publishing, 2008, p.65l.

A A 42 N

o2
2,
%
™

ERERIEREE

o:
-
N
d

r
1
EL
2
K
ofy
o2
K

9_4
Kl
-

ol whaeelE #5a)
A EAdelleta 54
zarw A4 Foltk
Hohe AlREvu],
L anE solth

s
[

rJ
o,

Mo
ofy

e

AN ot ¥ 12 [o
ox o ox fL Lot
s

AEALS T Bz




