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I.A £

HZ FAH AARFAAES] ‘B2 (Lone Star)E A3 Aol o]k o] tf 5
FHH LSF-KEBE QS WAS 98238 AEmzt 521 79 A<, g2 A
3 2EteRe] wizE geofol thal HAlgE A3 Hdste] ST ARG EAVS
SAZ 20124 59 219 S Ao] FAA-BAT FABAE HYT o] ofa
A= 20124 89 5 FANEHRYEE D FAA-T 7S A| = (Investor-State Dispute) o]
02 ALE M BARRE AR 7 Hagtd, olelg doE BElA A
b AEEA Lo BAE} FASRAE AT deel GAglo] Ake 2012
9 11€ o]Fols B2t AAIE feluElE = ICSID(nternational Center
for Settlement of Investment Disputes) TS A1t 4= A Ho=zH vzt
7} glamro] & ThsAde] =okxl

B2 Fshs TRl gk Abdde-o] 247 He FARKEAD
H3PH o= FAsL FH3E )$(Fair and Equitable Treatment: ©|3} 'FET"), &
A71% Y$-Minimum Standard of Treatment), W%l of-$(National Treatment),
FHal= th-$(Most-Favoured-National ~ Treatment), ¥Z2] H3EZ&(Umbrella
Clause) o] Sl=t], o]&g FAA} B &L eueprt A2s divkre &
A EAFE A (Bilateral Investment Treaty: ©]3} ‘BIT) 2 FTA T2 E o 714 o]
e

HaLoX= olelgt FAR} HE Y% 7R FETol| #slo] HESR=1}, 53] o|&
SJato] Al oINS FETe] ojelo} A7 2 wAgshe] Bl s, Amol
AMe Ha7lE o, W=El gl 53 22 8 FAR EodF ] s aizEst
o}, o]o] AvaelM= FETY A87]Fs 784 B Aget 7Ido &=, AR
o) F, AAAtel APHAR, A, AU RE FEY A T& THOE

AES

D f2 BRet Wrjd-EAR=23a FATY o] FAe AsFd F Bsd #3 A
(AGREEMENT BETWEEN THE GOVERNMENT OF THE REPUBLIC OF KOREFA AND THE
BELGIUM -LUXEMBOURG ECONOMIC UNION FOR THE RECIPROCAL PROMOTION AND
PROTECTION OF INVESTMENTS)S 2 19761 wta ) 2011\ 3¢ 27Y 7HA =,

2) B2ehs SEjuEtel A"t SAFAE JBYl BErAIR] Business Wire's &3l 37153
t}, (www,businesswire, com/news/home/20120805005041/en/Lone-Star-Funds-Update-Dispute
-South-Korean),

3) ol g-r] ARFIHAL A1FelM, $HEU AFFGYEAHL A7A oo B3 st
Aok
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252F FET] W91} thgo] Folelxol et ek
A 9 EARATA e B8 a, FARA] #9712 A
3G o237k 44 gtk teh] Baos FET 287170 Be S
Aol AR Fol oleis BHUAS havtel slasas gk

ox,
filjo
of
N,
)
i

19543 93538 A (Treaties  Friendship,
Commerce and Navigation) A2 A& =0 oA 19543 SL-v)=r
A Az Aol 2 dAbE2 A B GANE e Il 7Y 9 aE9
ARF, A, 7TEE o] 9)ol] thiate] FAgstal FHskAl th-9-3tedof gt} "aL qiAlskaL

ATk ' AHGE L FHSE -9 (just and equitable)® 2] 7|Fol #3E AF2 H|SE ¥

~

=
A XA 19489 AR AHE 9’ sk AR (Havana

charter for the International Trade Organization) A|113% A28}ol] 2] 543}t

1

4) FETO| #gh a7 2e tjgxox whds, “FAs AL 3%e e Az b 7, et
T A4y, d=ets], 2011 @A, wAE 3HE e AT HET, TSAFAHREA
AMBIA, , dHIAEAY, 2007 Fol e, FRAH AFEger vhed ¢, “FAA-
T7RE FARRA AR B ARAEAA AT, AR, 2007(pp.123-170)0] it} Bale
R. Dolzer, & C. Schreuer, "Principles of International Investment Law, , OXFORD, 2008,
pp.119-148(FET H47]5)S T2 FA=z3eS el

5) UNCTAD Series on Issues in International Investment Agreements, Fair and Equitable
Treatment(1999) 3-4, 7-9, 25-28, 31-32; S. Vsciannie, "The Fair and Equitable Treatment
Standard in International Investment Law and Practice" (1999) 70 British Year Book of
International Law 99, 100-111, 107-119; C. Yannaca-Small, "Fair and Equitable Treatment
Standard in International Investment Law" (2004) Working Papers on International
Investment No.3, Organization for Economic Co-operation and Development (OECD),
Directorate for Financial and Enterprise Affairs, Paris, 2004, 3-7.

6) R.R. Wilson, United States Commercial Treaties and International Law (1960) 113, 120.

7) Treaties Friendship, Commerce and Navigation, 29 October 1954, US-FRG, 273 UNTS 4;
Treaty of Amity, Economic Relations, and Consular Rights, 15 August 1955, US-Iran, 284
UNTS 110, 114,

8) shit @FelE oxd £3) ASSE FHIR FHF U9 §¥ E71Q Far and
Equitable’®] o}, TJust and Equitable'& ARg3}3l It} UNCTAD, 1 International Investment
Instruments: A Compendium(1996) 4.
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E3F 1959\ o] EA}o] #3F  Abs-Shawcross & FZSF(Abs-Shawcross Draft
Convention on the Protection of Foreign Property) A1z = EP FAar =9
o) Aol thE BT BRI UFEY 19676 OBCD AN AHEG el
Ak S o] #3E § k%2 (OECD Draft Convention on the Protection of Foreign
Property) A1ZoME o9} FAFSE B8 E33FICE Hak 19921 IMFol|A] el
3t ]2 HEAL 7Fo|=2k2l(Guidelines on the Treatment of Foreign Direct
Investment)2] A3 L “ZF Fo 22 AE YloA BE tE Zrfe] Zvle] o5
o|Fo|xl Tl thaf & Frol=iilella A s Yol wet Fska 3t
98 Sstelor B TS ek 1)

o7} 19921 NAFTA #1105 Al1delA] “Aek=x-2 Ao Aok= Fakat
FAjol sl BHSL TR ook BT 0s @ HAS E Tl whe
%5 shofof gt "o skl lom, 1) 1994 oUARAEHA Aoz Algh
A% 7} Aobme B zote] el W, AT E Vel BAE Y e A
ofzie] AR Slal, GUHo) T BRI Tol Aol FEF 20L Felskolol
gt 3’—31'31 218 3 B Aok TRk Tt diste] g4 EHg S
Rold o|%E Tysholor STk W AL

FoIN olwdt T weg sl o W

_Td

o

z71

d

o?.i:p

NES FomA B BHS WSE Aolv, el WA egae 98 2B
Q) 2R Ada] FolrlE stk o) 1991 vlF-o}ZAEn} BITE A

oA Fxbe] FAstal FHE o= ] AAE FAlsH] Yl aEH
T gpAskaL gtk 1y AAR, FETS A7 7|Ee A3 e medHE §9
(venire contra factum proprium) 2 S8k (estoppel) o] 7HdS Estale] 3 $Js}
Al 2ozl Ale)d A (good faith)o] ofn|e} Fitx oz HA 4 oy 19 &gt Fol&

9) UNCTAD, 5 International Investment Instruments: A Compendium(2001) 395.

10) Gu1delmes on the Treatment of Foreign Direct Investment, 7 ICSID Review-FILJ (1992) 297,
300.

11) NAFTA A1105% A1ge] YEL ¢33 Zt} "Fach Party shall accord to investments of
investors of another Party treatment in accordance with international law, including fair and
equitable treatment and full protection and security".

12) oA AFFA Aoz A1ge] d&S oS3 ZArh "Each Contracting Party shall, in
accordance with the provisions of this Treaty, encourage and create stable, equitable,
favourable and transparent conditions for Investors of other Contracting Parties to make
investments in its area. Such conditions shall include a commitment to accord at all times
to Investments of Investors of other Contracting Parties fair and equitable treatment",

13) J.J. Coe, "Fair and Equitable Treatment under NAFTA's Investment Chapter" Am, Society of
Int'l Law Proceedings of the 96th Annual Mtg. (13-16 March 2002) 17-19,



nE g b ZEe 4 <
o that EAlsh FRHE, oo that wAo] WhsaAE AN Al 34
o 3 B el BUH Ao FHolo} Bk Aol A, olE
F A Afelo] ofm wfol7k ghzAol hE ol gick. 19

2. AT BA

FET 7]&o] AT HA e # A 7]|F(International Minimum Standard)-S- 933}
A SleAet ddste] B2 =Ao] Hol f=dl, dnkH o Zvkes FARAb it
of IAEFHY HAgY] B s Agstelof &, e 44 2oke S5k
o] A3el= HIE AT AL k&3 Hrh Azurix v Argentina AFA16) 0] 4]
FARAF= FETSF s 25 9 S (Full Protection and Security)S HsH=
ob=lEluf-r=o] BIT 2% A2&e] Al HA S48 Aushdr “ojwgh 7-¢-o
T FAAA FAE AN 878 AR W2 FFY gieE FoEiAe ofY
ot "o AFakdiet, volrt B 2 23 ARG a7 EHE A B 2

Z| A&, Occidental v Ecuador A}Fz118)0]|x
A B v B2 AS a7ske 7R ¢l #aho] =ofstHA, O]*‘E “HA 91'76
d g ATkl s FAelA aFshs A thEA] vk AFEksh. o]
o} T Bo] 2o 7|F2 =AY slalx e Ve T IAA & ok &

AsAoe ZAH ausel Fe YAANA A2, WL T3 WA
2, el Qukg 48], e)mele] AMAALEE 3t Blshe] washstch, FET

14) J.P. Miller & T. Cottier, "Estoppel' in R Bernhardt(ed), 2 Encyclopedia of Public
International Law (1995) 116,

15) M. Nash Leich, "Cumulative Digest of U.S. Practice in Int'l Law" 1981-1988, at 2652,

16) Azurix v Argentina, Award, 14 July 2000,

17) Id., para, 361, & FHRA|Z, MTD V, Chile, Award, 25 May 2004, 12 ICSID Reports 6,
paras 109-115 =,

18) Occidental Exploration and Production Company v, Ecuador, Award of July 1, 2004, 12
ICSID Reports 59.

19) Id., paras, 189-190, & FHAR, CMS Gas Transmission Company v. Argentina, Award of
May 12, 2005, 44 ILM (2005) 1205 FZ%.
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3|
S|
EYZ ol A-&HQl Feo &= olsfEaL ot v
o FET7} ZARET FAelths 742 zobolA FET Z3o| w2 shojsie
52 5 He| WS 7HEskehe 29 714 & 4 Ut FETZF A
2Fe) Har)E ARk olsfEirh, thte] FET Ye] e Ahdos 3
= =z
=

I, 38 $A% B3

1. #&7E gl

N

FH27]F $-(Minimum Standard of Treatment):= 2|=r¢lo)] tf3t )92 183}
= IAREHE JNEe R 7P IR B Adglo] o=eldt o ALt
of thall -8 uf EF3lolof & HAghe] YES Wl oA 7]=g 1998
W OECDO] vzt FAF A% 0A FETY 7S "4 3H3F tf-$eh=

S 715 Wair, Woby A HE olefd Be 1 %o Fulel Quk
o2 JAHE sEww ohel Aol od FHE sEel HeE ojula. W
Q3 F7he] e Aot AHASL FAE AHol vl £E Aol %

g
W 9zo] 2 gua, Wepd o] 71Fe AR TARSHe AR FYE
a71F thSst BAsH) Bk m GASEN H2o)E ohesh drskel AiEehg

‘IF
iy

AW UNCTAD ARE= B9 M= FETS HA7]E ¢S LA

20) FETS} ZA|B5H o] #Ale] #ate] 481, R, Dolzer, & C. Schreuer, op, cit,, 124-128 %,

21) FA, 844, SANTG AT, SAFAEAAT, Voll, I AEA, 2009,
pPp.62-62 =

22) 2004 wE B BIT A5% A2, FETE ZABSHA H27)E gieetn #4350,
Az avais Aol FAU olF Holdt teE ateh: Ao ohde st
t}. R. Dolzer, & C. Schreuer, op. cit., p.125.

23) Draft convention on the Protection of Foreign Property and Resolution of the Council of
the OECD on the Draft Convention (OECD, 1967), pp.13-15.

24) "Fair and Equitable Treatment", UNCTAD series on issues in International Investment

N

Agreements, 1999,
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e A% FAP} e & rke 4e AXS of BaAel: FAEAe 7
2o 2Aste] “AokRA AR G| FETE FAEY Hv)E 9ok Bt
i W3 ek, BAE RN 2@ 4 BAs AFRES Aol Teh
el BAPRES of F el /15 Bas BastA 9 ik uebA] B
FEAOE FETE FAMY H2/1FE et B o)
o gk xSk, el F e sl Bshtia me
2 ool ek 94 =4e Bejdos]d Hbn ngt
2 ARTe FAMG H20)F 9ol del B AAZ mm glovk, we )
u
Y

EAEES olegh Zlo] IAlwEe Ut HeAldd da FrEA] s A

3 Q7] Wil A7) Uleoll #$ =Ao] FETI= U2 AdE 4 ok
s} ik, 25)

HALr7lE g ¥k 2143 Metalclad v. Mexico AFA200A ZAHAR=
NAFTA A1110522] W 2iok dA el thall NAFTA A&} 74 axdol &3k A18%
& Fxehad, TS BAE o= TR Al10szlA B HalE

- o] AR5 AL Bttt o]of wet WAFR= HAIE FR) A1
NAl AFFA L F2lol] thet FHEIL S 7hes AAE BASHA] gt A
oA A11052E fwkstlttar AAskAet. vhd HA7|E o fvks A
A €& Methanex v, United States of America AFA27 A Z=A|HA = 2E A
ol SHE FHA QEH, IpEA ApEA = SAREEFHY HA27E o 4
Wro g AE Fr YA, o] Ao IATEHAY HAvlE Uy fNte R
IgEket ApHA X7t glar, W=l ool gk Ao E v f wieke 43
Jaske] xpdo] giokar B 4 glvks A& SWA A1 HAv|E

Al H
S Sl T2 ARFA kgt

o

off
-

25) W=y, AAA, pp.125-130 FzE.

26) Metalclad Corporation v, Mexico, ICSID Case No. ARB(AF)/97/1, 2000.8.30.

27) Methanex v, United States of America, UNCITRAL, 2005.8.3.

28) T ARS] 21HAE Auct Vo R Wegs Aikete] Iuieel Hwlste]l 21 gidrt 18
d = Agzyol F42= sk&wl H7HAI9) MTBEY ARR-S FAeRe 25 FHstdet), of
MTBE®] FHZE WEE2ZA vehES Aishs AA0e Al ebAS vightt, AlAele A
gE o} FAHKo A= WHAS Bastal o=RlE xPHsr] gk A=, ojzgk apEH
A= HaoE e Stelztar 438kt

F‘F



194 1+BMR F22% E 3%

2, Y=l o

W=l Aot FFo] 38 stellA dAo G Alokme] Bt Y Bk A
W Aokl FAHRAIT S TR W BRI R Belgh -5 W] gfofol k=
g W2 dvbdo g 5wl o 4H2 v 7 VA e M E F

s o=l 2] AR W=l Hlshe] ApHE W] oFal E5gt
dlolol &S oJn|dtth(no less favourable treatment) 39 SFX|qF o] 21}
&l'(Calvo Doctrine)3Volgkal &zl 2ol oJ3hH, ol W=vIvkEe| tf-9-& st
W SES © ol U9 EFQsttal dFHAI(no more favourable
treatment), 22 F5¢ h-E AFsherl 2H-S 5L Qlvk. 4= F2 gd
opug]7}e] TR =Ag=rol ofsf 28 nprt AR AR, iR FAHA A=
Axpe] ojn|& ARE-E= Zlo] ¥ FH o]t} 32)

o= 7Y BE FAFEAES W=H i 235 s o, o4 ¢
TEARES AEX R Bosta gty 2y I7tel webe Helw e o
23 gl =l g d3s wolEolA] e Aee vk AAR Hal= o
A2 7o BE Z7te] ofste] RHAL UAT, =Rl g AH2 A= TR
=5 2w U 5 Qe HeE Folsr] Hete] AYEHA e AU B
t}33) o) 271¢] wm2golet 29 dlel] oJste] A BITY =l o3 A2
d o729 BTl W= -5 7884 23l k39

W=7l -9 $9kS 213 Feldman v, Mexico AP35 0l|A] G xlel A+

;

H

rol
=

g

s

I o
mo

m

N

29) M. Somarajah, "The International Law on Foreign Investment, , Cambrige, 1994,
pPp.250-251,

30) N. Horn, "Arbitrating Foreign Investment Disputes; , Kluwer Law International, 2004, p.66.

31) ZHEEUL o7l 2 Aok 3t BE ARJolA dAFe FHog HFEY, oujgt 4
Sz AmARe fud BHsE 8AsA Gethe S FE WEoR st HeE, 5
BAE, , HEAE 20006, p.878; 294 ¢, "FAFAY W=t x23 A frolalatel
#sE AT, FQSFEAT, A49d, SR QFFEE], 2011, p.523 AIE-

32) UNCTAD, "National Treatment", "UNCTAD Series on issues in international investment
agreements; , 1999, p.7.

33) M. QC Campbell et al., "nternational Investment Arbitration, , OXFORD, 2008, p.251 3%,

34) T2 5d3e] AA A3z AdFelA =T o A2s BAstA o, 1990 ol W=
9l 23S AYetA] GE AL dHow sha glrh wdk 1990dt) Zuk o] S RE] A7)
Yt ks F8 7] wiEel] =Y tie-E I 8 stelAwt AghH o R 83t 9l
th a2y F5e fElusiele] FARACAME A3E A2l U=l e ¢S vo}
So|a g, 1996 FF=7}3]9(State Council)e] HIAle] oJetH o] Fo] WA
2 E ZAS AAsHvkE oA ARl Ao E HRlt 29X &, AAl=E, p.524.

35) Marvin Roy Feldman v, Mexico, ICSID Case No, ARB(AF)/99/1, 2002,12,16 ¥<te] &3+ 3



THEAEEY Y6t St U0l 2t A 195

ol digt Alg wigkgo] U=wl gl ukel] sigsh=rtel digh #A47F thFolxl
ok s ARl 21l wAFeA gujalds et ARile] FARsAR
CEMSAZ} MlE¥ha< WA RstglaL, 9A 3 ARERY S53 ALE Wtk
sHAA ol W=Wl ti-8 fukek 2Xgtar FAEelt ol dis) FAREE=
2174137 FF QA (FA|2)]] Poblano GroupAhk= HHlGE A ol Slo] 54
APl dekar 1dgk &, 7 Al gk xpHo] leA ARSI #PEE 2l
A9l S 19979 1089 114, 7 B ATEFE WA XYL, vobt A7
AR2HE 1996 6YRE 1997 997bA] SFuke AlEg RigelEte AANE
Yo, PoblanoAks §f 7R ERF AlEgE BT SEigitke AMdS AskS]
oh mEgk ARl el tisiAlE 19989 FARE Rl § FEHETES AR Bk,
PoblanoAtellAl= $H3F § F21HQ1 TAME 3L 555 8718 & AR E Q1)
Aot BAH= ol ARl B|Fo] #Wirm ARE Il FF ARG
PoblanoA}F} /‘Jié AR APETS- o, Ax o]= NAFTA A11022739] ¢

o

2l
=
o

HhH YSRIt9-2 2 A3HA] & UPS v, Canada AFA300]4 UPSE 20001 4
4 Ffuct AR el Canada Post7he] EXHslE W& - 3]A1%] #AA|, Canada Postoll th
o 7 5o MeAT Soz A AuA oS wsithy FAaen, Upseh
Canada Posti= &3 A|d-f-(same market share)E ¢l FU3 A& HAY

S gonE P §F 33l tks FAITh ol sl FAWHRE IE

2 SuoE B A3t Wilcouren® FUSE Ae W FREE Wil
AazA 7k Al weh el sie A FEe A%l ohns FH 0%
$latol] sFslA] k=tkal WA, UPSE Canada PostZ} ofd thE Jfvic) A 3
Ao % Aol Urin mojol S, 1EWE EEE heE wa glons

NAFTA A110228] =g oh$-2 eukala) sisteha #4s)9leh)

3. 3= o+

H3)% R DPRATl B FReIA o] FH Bk feld AL YT
of Folsh A%, 1 sldo] of YA PR Ao Folse dHoz

A(NAFTA).
36) UPS v, Canada, UNCITRAL, 17 October 2001,
37) W=Tl tf$-ol #3te] A3, R, Dolzer, & C. Schreuer, op, cit., pp.178-186 F=,
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lN

A e SO o] ok 3, BARRE AR S 2 Falo]
ofi Ulg o} welehA ke UleE AR A 2 Fabol Ulsl oleh
Zon FARY FEAN WES Fu5A) S @ AFlA AEHeE ¥
ofsfjof sh= Y3 ot} ﬂfﬂ]% ¢ 23s T3 FAFES AL T71e £t
Ape e AUt Fbt o Qe A6l e AR A2 B4Rl
A BERE 9l tie-HYh BEshA] 2 B¢ BN dv Hal= o =%
of olelat BT FATAL ALK Wh AL Flol deh AEHen %
AuEFEL Gelshs A¢ e 5 3

o= ¢ 232 B FAFA A A dFele & 2l
PARCIEARS PERSER-—AREA q]oﬂ/q W=mlake] 2pEul$- A7t T8 AAA]
Bol Ha% U9 Be FRE WA RO AT FARA] FEER
1ol vk ek el olsh s AISe] AR s, A% oh
Jr BARPL B w2s FE] ARSI, ABAA A% e 29
33l ohE FAEAY A BEsrgo] 9482  Utke H2 dukz 2l
o] Forkin M2 ZARA Sl HAF S 29 B HAHH B
1A fgol etk gatel weto] Hol ek

Maffezini v. Spain AF143)j|A o} 23 E]L} Maffeziniv= 23|¢le] ZgAlo} 2|

38) Hel=th-$-= 124715E 28] k=t o] x¥o] 2AHcw ARET] Al 7/4\% =7}
b aidjo] s o] Foxl 15417] o] FRE oltt. AldME - A 7 1778 5%
JZK(Treaty of Amity and Commerce)ol] 5783k old] a5 dads] ZoF 5 bkt Zoks
3l s

39) 3k-ml FTA 3= oi$ 2 EEFEL “with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of investments

in its territory,"& A%k, FEA oA "any bilateral or multilateral international

agreement"2}aL PSR Qlrk. o] A9 oJuigh AR e vhARE IAIPAY A -
FTARTH WA & =t "1”43} 749-ol= MENQ] )7} ¥}, 22y gk-m] FTA &8 o]%
A7 WEE Aol vlele] MENel Hg5j0] vISEALA 3 o) ofzisle
otk 2, F7ish vlef MENS Rrold fESE WA Adetdnt BAE AAAAETY
Aol obd St e thAgt FAYAS] BITF T Bevh v, ALABEFolehe
8015 AHSSA QL 9lonE BITE At WAomA EFETL ¥ 5 9low FIAR o
AAoIL}, o7t Sh0] FTA WHE o] g-ZEWo} BIT, gh-olw CEPAS] AWe Z-gehd
Bgulol FA, S FAAel) Yol fele sleel v AR el Aol

=& 1) FTA & ol Mweh BITY FTAS] A MFNo| HE5A] @52 F&oth W
7, 5ol FAYY S BIIS AT FIAS FHO UFR, 2010, p15] 2

40) ¥, AAM, p.173; EA, R. Dolzer, & C. Schreuer, op. cit., p.186 %,

41) ADF Group Inc, v, United States of America, 1CSID Case No. ARB(AF)/00/1.

42) B3 HAA, p.173.

43) Emilio Agustin Maftezini v, Spain, ICSID Case No, ARB/97/7, 2000.1.25, #&&-dd] #3 A
g, 2000 11,13, (o2 E-2=3Q] BIT).
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of setAlFe] AL 2 AiE g VIgAEE F
Maffezinit= o}2&ELe} 23|9] BITo| A8te] TAAHS &Fuh. BIT A0z
e FATAE AHE] deirs THE Aol Alaste] 1874 o] BaEk F
A=A s Aot TANA o] 7HssikaLl sk sith 49 Maffezinit= o] 2]
st el & S537] 8l ofZdlEu-29Q] BIT A4zl 7189 Hal= e =
pool mheh FpEel A4 B glol ke FAEANe] F5es 75
A= Y-l BITY EAMEZTS 488 F vk F33t. of=al
vhel =391 BITS] Hal=r g 23X e A-8R9er #ddste] WullshA ‘o
FA9 #HE ZE A (all matters subject to this Agreement)'2H3l HHAISFL AR
A, FABARE o] AR 22 5ol ol )lolA, MaffeziniollAl= 29<-2
gl BITS] A dx3s 48 4 JaL, ICSID| SAE A7Is7]el Sk 252l
Hedoll 255 A7IE Fart glickar dgsksint.©

2o #HA|9] Hochtief v, Argentina AF147 0N FAHA L= FHZoR(ol=3
=< BIT)9| MFN X35 835, 18709 &te] s e r
gL A7E FAE s8-8 Wit AR 24 Ee] FAkek B4

5

ol H‘{

[0

Bu

5
a
<
)
=
®)
o]
=}
o]
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A A2 YEAG ek o8] FxpA= BIT A0z 9|7 ICSID A& A71E
T Aong FAH] go EFsitial Hdrt, ofof tial Ay e EA
4
:ﬂ

%

23 A H3F o] B9E ARsH se Tt FAFAE B2
Aeo] o]§8 4 ke AL Bol 982 AVISIE sk ®

44) o} =ZFEIL}-2HQl BIT A|10Z A|38 (a)olH= b3 2o] 543k Atk "The dispute may
be submitted to international arbitration in any of the following circumstance: a) at the
request of one the parties to the dispute, if no decision has been rendered on the merits
of the claim after the expiration of a period of eighteen months from the date on which
the proceeding referred to in paragraph 2 of this Article, have been the dispute between
the parties continued; b) if both parties to the dispute agree thereto."

45) otz Eu-291Ql BIT A4z A2elx Hal=ohe-ol tsf vhet 2ol A8k o "In
any matters subject to this Agreement, this treatment shall not be less favorable than that
extended by each Party to the investment made in its territory by investors of a third
country."

46) Y. Kryvoi, "nternational Centre for Settlement of Investment Disputes, , Wolters Kluwer,
2009, pp.74-75 FZ=.

47) HOCHTIEF Aktiengesellschaft v, Argentine Republic, ICSID Case No. ARB/07/31.

48) Impregilo S.p,A. v, Argentina(Award, 21 June 2011) AFHNA &g TS ZoFo] A|ok=r
So| FAlEele] Aoz HHF 20e MIN 2o ejEsie] g3l wE peselt Ae
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T NERFE TARHNTOR HolF eh PR Taale] Bl g
Aokl e §gel ove Sjetel olBd AL aTsh ANt ¥ =
&S Mirror or Parallel Efect Clause', 'Pacta Sunt Servanda’, Y= ’Sanctity of
Contract Clause' S9] tjekst WAooz Ha|o t4e] BITIA 1AL = %
oFz&H(treaty provision) 2 ICSIDS] A} BITS AEAR F53 o|=rdFAtd
H3] A SHE =Tt RE7]Ee] FAR O BogEo] nH|gk 24
£ dfdstels =g Aol Att 9 SAdAM = EEH Bz tigh =9
1S 19541 Anglo-Tranian Oil Company (AIOC) AF502] ‘Umbrella Treaty' oA
IeF. 19500] RAIS] FA SholA Ackdel SJRehto] I AAA %
shibol = 5 A oinsl A eisieh, ATl BARAA TR
ANejsi] BE FARAT T el AAehE EAGA T oJat
H W] 7Fsgk 2 57| iRl eEsof 7] whitel M ow B
AA]oll AATt. ol2lgt FAF AR Fds A7|7E | ARdo] uiE AIOC A
oAt} E AbACA] Elihu Lauterpacht7} AIOCO)] #2138t ‘Umbrella Treaty's= ©]
I} AIOC Atolof] A2 EE Aleko] o] zokS Fall olgty}t o= Atolo] A 4H
ko2 I Fe JFEHLEE dto] Fapxte] AR o] WeE iyt gt
© 2 Umbrella Clause®] A%z} & 4= g} 50

olF ¥&A HT 2L 1959 Abs-Shawcross®] To|7ollA] ALFAjaES] 45
HoE 9k IAIYe &RF AldzxolA “Hall= o-¢ 23S E3Fete] AF 3F Y
ofolu} T Aloks B3l Ee o= AoFmd AFAAS T W=HIET 9

=l B U t¢-5 FET Aol I ofHo] A% 5L sk &
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Faeivhe Wit ds wiok

49) Hplo} - @A 3], “Umbrella Clause®] FAHT sjds 94k AA", "=AlFARRA fr2dE,
Aoz, theIAREAY, 2010.10, p.3.

50) Anglo-Iranian Oi Company Ltd (UK v, Iran) ICJ Rep. 93 (1952); A. Newcombe &, L.
Paradel, "Law and Practice of Investment Treaties; , Kluwer Law International, 2009,
pp.440-441.

51) whlo} - §2)8], AAl=E, p.3.

52) 1956-19591d  Abs-Shawcross®]  e|Fo|lx  AMFAIMFAL] AT EHTE T FAFF  xeb
(1956-1959 Abs Draft International Convention for the Mutual Protection of Private Property
Right in Foreign Countries) A|4%¢] 9&S vt} Tt} "In so far as better treatment is
promised to non-nationals than to national either under intergovernmental or other
agreements or by administrative decrees of one of the High contracting Parties, including
most-favoured nation clauses, such promises shall prevail."
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o FAAQ] FeHE ZF o, o]F 19674 OECD-Q] Fol=el AR S o Hst g
oF, ZQtel® S mIFHTE 87 OECD Z%F ARZEdM = 2 A|ofx2 o=
7850l oAM= ThE Akm IRl Aitel] thate] AFrle] g okgof sl o]
< BAstodof gt} ") 18S9
¥2A B35 28 kS A3t LG&E v, Argentina AP35 0|4 ol 2 JEJL A5
= AR e el FAE S5 Sl Asohas] olF AR
5 =

o ogk A, W7 7HARA 5 ST F AANVIR oHE ke wlshe
ZAE Fsl3ivh of=dlEy o] ofsE W OLEﬁ"ElUrQ 370 A3AF 4
= viddshs FARE SR AHL ot=dEy AR ofEurlE BRItk Al
2 ot=AE Y ARTE o=l FARA A FARe]d] g, S AT S0
AR o3t am2d, B gle duE WA, 7HESAE |/

| SFAAL, ol ol=dE ARo] BF ofFdlole 78t
ol futgre =y of=dlEl AFHIF Hfdvl] okllA o=l FAbell ek 24
9] AL skl éi‘ BIT A2z A28 (oollA #7g3kaL 3l
Hdsto] AAE ot o -2 Fstolof gtk = &9

) AL Sl ehute] sl 1 nefefoiol ek S, ol} i
& ke ofnje] WA o|7-E Rk o] oliet AAYIE SR Slel) 9%
A e AT RA0R 3, AAes] oachlel B FARAE $H0w
8 golme Aoky e FASIL of o] AAE Ak S Sukg Zoln,
b 28H BEERe SN Holehn RS,

¥2A B F Yube AR &S Link-Trading v. Moldova AF7A50)0)|4] Al

;

L

¢

53) 1967\ OECD &JFAAtR S o #g ok %H1967 OECD draft Convention on the
Protection of Foreign Property) A|2Z2] Y& th234} Zr}. "Each Party shall at all times
ensure the observance of undertaking given by it in relation to property of nationals of
any other Party."

54) A.L. Jaramillo, 'International of Umbrella Clause in the ICSID System, , LAP LAMBERT

Academic Publishing, 2010, pp.12-14 3%,

LG&E Energy Corp., LG&E Capital Corp, and LG&E International Inc. v, Aigentina, 1CSID

Case No. ARB/02/1, 2004, 4. 30. ¥l ¥k 2A, 2000, 10. 3. Aol &AZF 2F (v]=-0}

Z3IE} BIT).

)
N
=
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Al Link-Trading Joint Stock Companys V=3 &%n} H2HEAS|ALE Een)
Hell ofa A= o] XA[vh-$-(Chisinau) BARRT- Aol F2XE Fax AR
T2 LE Pkl LA A 198 2 Jrlon o
STk, Y S FUAE WAL A9, AN 2HE BEL PR
2 TP A AR5 HARRL it 29 Exnl AR AARIER
FE E5S Tk AnidEdd tisk WARYE A4 SasitrE AAE HA st
i THAZ ¥4

Dol e WAl Bt A3le B Pt

Ao 109 Ft wAle] B AE Rofsledind AR AAEs ol
S A3 Zow FARAL e Zolga TSt A32lel T
del FABATE BIT A2z A3 oA FA% R FAjel palste] 412
9 ong Fstolol 90k e T2 o zed] hE JvE Bwvl YR} o

39EA AR %@Pr—t— AH9lo] Fgo AR AL Regulation No.
3 Aol ehet oibEe weda

IH A8e 2REAL, AFAFAR A 213
3o

oA B

dros Tt 9101 249
2le] Aol sl A7EA) AlA S

V. FET9 HE71&

eIt oyt Adrdo] FETS 22 o3 7idS olsliele #2gt ”&‘?3% oty
7

M, o] Ao A A WS HESHE AT 7
ZARY AE AR olsle] ofy 9L AT 5 9,1 rrre) A8kEe
o e U g nelnk olstoldis A FET 48105 A
1 g TR, A L B AFE A 1 1%94 o F5, AH

56) Link-Trading Joint Stock Company v. Moldova, UNCITRAL, 2001. 2. 16, #sto] #3+ AA,
2002. 4. 18. HFHgol WA (F-E=n} BIT).
57) 294 - A8, "mAFAA Rl e AFHA Wetel] #3E A7 - Umbrella Clause9t MIGA
Aoz TSAAF, A18A A2z, sh=FAstE], 2008, pp.153-154; EZZF H 5 Z g o
]-o:] A8, vhalo} - §4x|3], AAXA, pp.1-46; 337, “Umbrella Clause?} #& Ala] A
, FAFAREA AR, AR A, 2007, pp.135-150; EBE, “mAlEAERFE
E%’ﬁi Hozgrel M A A7, ST, AoA AzE, A=A, 2009,
pPp.95-126; J. Wong, "Umbrella Clause in Bilateral Investment Treaties: of Breach of
Contract, Treaty Violations, and the Divide Between Developing and Developed Countries

! Lmlm

in Foreign Investment Disputes", George Mason Law Review, Vol. 14, No.1, 2000, p.142;
C. Schreuer, "Travelling the BIT Route; of Waiting Periods, Umbrella clause and Forks in
The Road", J. World Inv,, 2004, pp.231-256 Z=.
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A (transparency) 3} FAk2Le] A3EsE 7|t o] H.5 (protection of the investor's
legitimate expectations)= L33 Feo] o}y, WA FgAolgh Fxjale] Al
& HAA(egal framework)7} HErE3FaL, FApA oAl FeFS F+= ZE Ao 1
HAA HellA o] FoA= 2 ofnlgitt. T4y #get 7de] 812 o5
SA ofsf ghars] et 59 Fapate] Aedst 7= HAA et FAM A=
WA e TAIE] QAR SRS TRte R gith, wEbA] AT FAkA)
2 Sold AP NS S ol Hoke ALTHE AL BT SuLolho)

Metalclad v Mexico AFADE FATAAR7F FET H2S A&l dojx FEA4
o] FQa3% 7ol ¥ ARdoltt, WA A Fel FAHH= FARRbA 2287]
WA 0 2 SGEEE e FAL, o] Qe FAAE ol B RE
7t Zkal vkl Al 2y Alg =S sV E AdElaL, Al
NAFTA A1105%25 AR F4Fo dstaAtel Bt 4] Fr84do] F=3afrtaL
PSS DA A 20 B TS NAFTA RS BN Ol

L= FAs AlFbekal, $ustal, Aedos 98k 23 #

o

rl

a1 2 w4 e ® P BT FAANA F Lo 5 sleke we
WS TSR A0 olsi@et, ma eld BAlo vhal oJ4e) olazh g
L RAUo] glolok B0, ARG WAL 19 BoE 2ot £5 oA
b oelee AN W, P PP A AYshn, E| desor gt o)

3 2
Q15| FAA BeAol el BEAE FAd e 2T, Add FAS A%

58) E31+= FETY H87|$S R. Dolzer, & C. Schreuer, op. cit., pp.133-148% Zi1sle], EFE3}
2ol s7EA] B elA 7450}030“1 uhgo] AAlmErAE Oloﬂ & el bl } o
A, B8, AHAER, A8 T AR, 2dM e AAlsieAe @xgh B Eﬂ
A, A T, A el 25, 8 54, 454 A 54 5 A T

wala gl

59) UNCTAD Series on Issues in International Investment Agreement, Fair and Equitable
Treatment(1999) 51.

60) W.M, Reisman & M.H. Arsanjani, "The Question of Unilateral Governmental Statements as
Applicable Law in Investment Disputes' (2004) 19 ICSID Review-FILJ 328; S. Vasciannie,
"The Fair and Equitable Treatment Standard in International Investment Law and
Practice'(1999) 70 British Year Book of International Law 99, 146-147; T,W. Wiélde, "Energy
Charter Treaty-based Investment Arbitration'(2004) 5 Journal of World Investment 387,

61) Metalclad Corp, v. Mexico, Award, 30 August 2000, 5 ICSID Reports 209,
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%E

e Q7] wiEelth FEAAS BAS offw FARAl A1105FdA BEAGE
FET 7|559] 455 4%} 3L agetoltt, volrt g ie FAddl &3l A+
ShAA “FExAp) AuhEi-(federal official) 2] QAIEAIE A1FE @z7) o3
A=, ol AR} Alg=re] dFo] NAFTA A|11052% k2] FET flukolz}

= AEolth

F2pAle] Agtet 7|g)e] B G 9F A3t Eureko B.V v Poland AR7162& 2=
Site] AR SRS BEL S ARG Bes 4N 7k vl Aeke] T
gk Zoltt, &4 Al =3 e

oke FAAA 3AE FAISH] g FUF TS §
g ngshe Astelglon), olFel ERTE s AAS WAsgon EAdel

SR g Aok HIslolot. TARATE 2
£ Ba4stal BRI thedlSo] Wushn 9AlAHQle ojr=Zo]al e
Burckod] 71242 71hE Shsie). mebd) sia19ele] 2ok FET 23S
Aot " FASFHTF. 03 T Bayindir v Pakistan AF1602 1&Eg2 AMS 9%t

x
N
X
N
1>
o
ot
By

u}7]228F NHA(National Highway Authority)?} @J=-Sxpz2l7te] FExpA| ok BHw
AP R 7V F8 Foll NHAE Aloks F83FAL, o]o] a7|2g U 4 At

Al Z2AES] kxS il BAlth A AA A, FARETE 2 Teemed
ARZAS) o] ol aiabe] Hget 7|t dHdT TS AR ETE E3HHA
FAHTA TS B Ao Raet PAZ AP ofe} iAot dste] kgl
HAAE FAE o577 S-S AHsA©

62) Eureko BV v Poland, Partial Award, 19 August 2005, 12 ICSID Reports 335.

03) &2 FHAZ, CME v Czech Republic A& gRT=o] 23l Alokd Aes et
ATe AR Hile FAA %141 HEUZL Fatdl &9 AdS T8 5 UA=E 3
© 2ol BT FABATE Ded A FAxe 499 A0 2E Suelan @
A3k, o]d B3] AAF]E, CME v Czech Republic, Partial Award, 13 September 2001,
9 ICSID Reports 121, Saluka v Czech Republic, Partial Award, 17 March 2006 %=,

64) Bayindir v, Pakistan, Decision on Jurisdiction, 14 November 2005.

05) & AR FAHRAITo] AAS F7sA| °‘8 A Bdste] EAo] LS. FAAHE
T FETdle §AAPE B et A7et 7IhE Asfsixe ¢k He o, T4l °3
s VAT 18T HEe] AR 24011 E“‘ﬂfﬂ Ao BTt & & =R & «l—r

71| ARl H7E AH o R HAEA ¢ ofF To] EIhEThaL A, HAE &

o] 3¢+ FETE Qwhsldvtar #A3Y). TECMED S A. v, United Mexico States, ICSID
Case No. ARB(AF)/00/2, Award (May 29, 2003), 43 ILM. 133,

66) R. Dolzer, & C. Schreuer, op. cit., pp.139-140.

&
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Ao AP Jlthe] BEsh WG Bo] Qi ARKE AckA WA o
o

9] F4(compliance with contractual obligations) 2 &g 4= &=, |23k B

<l

SE o= WA & AP £Al 2 5 Stk HellA ek ARk A9t
71l BSE & ofg] AtlelA Hzol, I 7ds FAHTAIT 3] Alobd ool
g 2y 71Ee #EEe AR AR oo ffRidlA], BhdE]
FET 7]=9] kiAo &gt A5 A=

Mondev A}z168)2] FA| 77 = NAFTA A|1105% Al13e] BHo7} Alekde] A+
277 SojEicka SN EAACkE ke el 2 A11052e) 02
I BdAJskaL, AlF = o] ARl Mlo] #gF U Bl =AY Ve B
2|5k Ao & Helty "1 B3I}, 3 SGS v Philippines AR o] a4 1

AP o F fiute] FET 7]& fIvte] d & &= AR B A A,

TXHJJr JH-= "HIS FETE UHF+ BIT Al4x Z-8H 9= Eetol] #3 Ao,
A T Alokstolx Algaford FHol ek Fet A AHL Holx Al4zs)ol
A =Ae oAR7}F U= A7} Hl*gﬁh:} "1 943} QIe) 70 TS Noble Ventures v
Romania APA7DOIA FAFARE= FET 7|Eole AdS &5 957 23T
2 SpEA, 53] AHT 05 W e, Aol olm el 23 B, EAAl of
@ Ak slwe] £58 1T + Atk B

vWHH | Waste Management v Mexico AFA73) 2] 2] H-AH+= NAFTA A|1105% A
goll X3t FET 7|5o] a4= F384% Al=g Argsti “hef o] 7o) Aej¢]
Hdgh oY Bl FA °]3§7Vé°ﬂ algstA] ofystaL, o] EAIE vF7] Sl
n Akl AT deiziche, Adel Aold Aol A
11052 Suls FAAsie Ae ohth'ehn shEA FET ShLS sl ek
T} 74)

—_

67) R. Dolzer, & C. Schreuer, op. cit., pp.140-141.

68) Monev v, USA, Award, 11 October 2002, 42 ILM (2003) 85.

69) SGS v Philippines, Decision on Jurisdiction, 29 January 2004, 8 ICSID Report 518,

70) 1d., para., 162,

71) Noble Ventures v Romania, Award, 12 October 2005,

72) Id., para, 182,

73) Waste Management v Mexico, Final Award, 30 April 2004, 43 ILM (2004) 967.

74) 1d., para. 115; & #elo] dste] GAslE, @Y Q] - olA<d, "NAFTA #7338 FASAARL 2
23} ) FTAC] AAPET, TeAl AT, Al22d A2s, d=5A183], 2012, pp.109-111 3z,
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3. HWARY} AWAR

HA2}H(due process)= FETS] 8 Q4o APH AR (denial of justice)2] Y
EHo% gty WA AAse e 72 AR HE 218k A
Axpol| whe} WEEHolof gtk WHAHS Wit} ol= dxbe] APAnts ¢
] = Aol ofyel ko] AR Y7 aeb IAH oo WE, ¥3, =
g, 73 2 A7 23k dAle] e onlgitt oEk A At A
FAGRT AR Z227F Fu 2 Aol 2 skl - HAE ARER
gt EAR, FAFAREA A FETSF #Ao] A=A

2 Hdatel #-SH Middle East Cement v Egypt ARZA75)0)|A] A1 Qlo] o] E
A AFEE st T AIAR] Afe] Adute] o]HE Wl ofsf fREo] FrEAt
AR AudAr Argdatel ofahA] 2 R AT FAE A8
ok APl ArizE AejEs Bl ARl diE SA= olRHE SRR
e HE A308E A7x A3l whet 2 B fHell ofgfojof sh=t], o=
G Aol gk FAeF YAl Farshs Ao R FAE Al v A
= ARleAl Al FAE oA @ At o] Foixtha F
et ol sl AR = TR A7x XﬂSf%l% ANFAZE FAERD 739l
ks Zq%ﬂoio]t sh=dl, o] ARoIA Al Fed Al
a, AR AT HEALY] o|HE FAE Z% A A= A A
W, “relm oS BIT A2%5h Aid (e ARARE ket 445
t}.76)

B, APIARE AEAEA 3 A} A2le TR e A
spAs} Bastel BAIsje] Gk APEARE Qudo
e AT, A e ZHT_E] FFg A Aol A
B-(HAEAe] B, B ¥ =
B), H=elell tete] FHA2S HayYstA| 7 FHP o] 733 A7) E o=
AP 2E9) 5= 1@@‘4. APAARE 2=l FARAbl] theke] g AL
W2 Ho 5 stojof sl AR o2 -"H‘ﬂ W, ol =AY 7S
AT, AP AR A FAldEH e AR A EH ghout A Abelx
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75) Middle East Cement Shipping & Handling Co. SA. v. Egypt, ICSID Case No. ARB/99/6,
Award(Apr. 12, 200) 7 ICSID Rep. 173 (2005).
76) 1d., para, 143,
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AR F4E WolEolA] b= Zlo] dvkHoeln. 7

o ZAt] Azinian v, Mexico AF7A7®0lA WA Z U--ZFH(Naucalpan) A|F=-2 1
= AHRD AL THo] flowiM AR el B AAT ISl AAE A
P& AE FFstA] Fdthe olFr2 A BAtete] Aoks 3r]ekt). ol

& A
3 algele WAz W Aastgdoyt 7124Edar, o o) HAlE ol

o

3

TR ojalel 1CSID FA1E AR, olo] FAWARE AR T =
W go] M e ARG, &4 Vo] Asaitiehe 2R 25EAE
Adele A, e Azkal 2489 Bee s Aol e uls oteld
o2 Pe Agshs Aotk B shwA ISID A Fupied Bl e
il oge s Ze ofurl, AHle] APARE T dsiaE Fu
o] o] PSS GEdIck Sk, olF FAWARI 1 T

= Hol| e} ddsli= Aol 7lssittal 31580 A= wA|=

Helo] gHdo] ‘Wuls] otojF o2 W RS P=A'E FukstHA], A1FQ FAp}
g % 1 olo] we} A= Fol ﬁlow—

sl WAz Hdo| Fasictar #dddt Ae WAz F Uy u=

5718 Aol
w5 Agoln, TA Ao e vk AU 2AY} 9, A}HsﬂToﬂ
sl SPeThaL st gdTh s

[

AP AR = A - R = FAE =], Thunderbird v Mexico AFA82)el| A Al
Aol HAIA ARTE AHRA] A AFEL AT figtoltal st olE &
ABHESE gk A JAH A WE -5 E-S NAFTA A1105% fjvke|ztar +7%
shaict. ofol] el FAEET= AHQ1] AP dhste] HAa FFef §
qxqi}oﬂ offl zpe]idoletErt Wm ARidEal fnka e ARRRE HEE ¢ Qo

shith, A F= A AAA AN A=t SAE AXE 7137 &

PR I A, WA A 2
A ApREAYe] a1 e dASHA] et aL g st gt 83)

rAa

77) 93X, A=, p.121.

78) Azinian v, United Mexican States, 1CSID Case No, ARB(AF)/97/2, Award(Nov.1, 1999), 39
ILM. 537.

79) Id., paras. 102-103.

80) Id., para. 99.

81) M-S AA=E, pp.341-342 F=E.

82) Int'l Thunderlnrd Gaming Corp, v. United Mexico States, Award (NAFTA Arb, Trib, Jan, 26,
2000); R. Dolzer, & C. Schreuer, op. cit., p.144.

83) Id., paras, 197-201; H¥}AS- AAE=E, p.345 F=,



206 1HFHAR FE22%8 B3R

4. NeHA

216)7d%d(good faith)> FHH 91k Ao T A lAM, 53] el Ty
& 7127F He 93] 5 shdeltt, B2 AN SRR = FETOl| Ao)ddd
ol WAEo] 5= sk, A&d Tecmed ARAe] #AF = FETOl &3
BIT 2% S48 "FET oF&2. ... =AM 14 == bona fide(Zde]e]) €
o] Udraly B3It 89 2o HXA|E, Wast Management A}7185)2] ZA|FA
Hie A2 PF5E oF= NAFTA A1105Z00A 7FA48H= FETY 7|2 o) Feta o
FHatdA]l, E3 EAE HIE ARGl moAHel  S-H(deliberate
conspiracy)s= FET {¥togtil dgatgley. volrp g ao)%] il w3
TAZFCZ AFshEA o), A jlo]l FARAY] H4S #AHANE = A= A
71459 1oF] dgder A5z A Huke 7L F sl il o
A7} ok ZFzskgdeh. =8k 411052 A188leA] Tvte] 7R o) Hojz

BEea, LojHow FAAF FHe Fol FAR LAY H9A7IA g

Fl[‘

3k Saluka v Czech Republic APASNO|A A K= 212) d2lo] FETS] F£Q
o

drka wela, Asvt FAAe] B G vlAE o, A4S §

1=

Q) g3 o5 A PE} WA dwd, T4, 39, vAE o
S BE AR AR T AL AEA T F gom, grel A
i eteld 20t FETsl Sheleb DA ekt 1E rETSl A 9

whol efelr} QP HEAE b BAlolth MF 1 2X7h FAL A 2 dF
T GAets FAGAT] AP Aoty FARAL, Ted 2AE Aefoln
whehd FET $lute] olustn M3 4 ek SR 15eke] FAlgge ojud
ofel7} THA) ehgolw BT FET $UH & &S sl RelFEt o
At Mondev AHIIe] PARE Tt ATEARNE ofe] glo] HFAFL BF

84) Tecmed ARSI e Aeldal 912 Sol slEe] FET H471E0E AFHND R4
Sol ghny TaHEche Bde oesld

85) Wast Management v, Mexico, Final Award, 30 April 2004, 43 ILM (2004) 967.

86) Id., para. 138.

87) Saluka v Czech Republic, Partial Award, 17 March 2006, £ #FXAZ, Bayindir Insaat
Turizm Ticaret Ve Sanayi A, S, v, Pakistan(14 November 2005) A}AA FExAl= AXF7}
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Abstract

A Study on Fair and Equitable Treatment in

International Investment Agreements

Yong—Il Kim
Sung—Kyu Hong

The purpose of this article is to examine Fair and Equitable Treatment in
International Investment Agreements, Most BITs and other investment treaties
provide for FET of foreign investments, Today, this concept is the most
frequently invoked standard in investment disputes. It is also the standard with
the highest practical relevance: a majority of successful claims pursued in
international arbitration are based on a violation of the FET standard, The
concept of FET is not new but has appeared in international documents for
some time, Some of these documents were nonbinding others entered into force
as multilateral or bilateral treaties.

Considerable debate has surrounded the question of whether the FET standard
merely reflects the internationalminimum standard, as contained in customary
international law, or offers an autonomous standard that is additional to general
international law, As a matter of textual interpretation, it seems implausible that
a treaty would refer to a well-known concept like the "minimum standard of
treatment in customary international law" by using the expression "fair and
equitable treatment."

Broad definitions or descriptions are not the only way to gauge the meaning
of an elusive concept such as FET. Another method is to identify typical factual
situations to which this principle has been applied. An examination of the
practice of tribunals demonstrates that several principles can be identified that
are embraced by the standard of fair and equitable treatment, Some of the cases
discussed clearly speak to the central roles of transparency, stability, and the

investor's legitimate expectations in the current understanding of the FET
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standard, Other contexts in which the standard has been applied concern
compliance with contractual obligations, procedural propriety and due process,
action in good faith, and freedom from coercion and harassment,

In short, meeting the investor's central legitimate concern of legal consistency,
stability, and predictability remains a major, but not the only, ingredient of an
investment-friendly climate in which the host state in turn can reasonably expect

to attract foreign investment,

Key Words : International Investment Agreement, Fair and Equitable Treatment,

Customary International Law, BIT





