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T}, If the seller has handed over documents before that time, he may, up
to that time, cure any lack of conformity in the documents, if the exercise
of this right does not cause the buyer unreasonable inconvenience or

unreasonable expense. However, the buyer retains any right to claim

2) Fritz Enderlein, Rights and Obligations of the Seller under the UN Convention on
Contracts for the International Sale of Goods, International Sale of Goods, Oceana,
1996, e.

3) 2008 UNCITRAL, Digest of Article 34 case law on the CISG.

4) The General Conditions of Delivery of Goods of the Council for Mutual Economic
Assistance®] °Fo]<qd.
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A breach of contract committed by one of the parties is fundamental if
it results in such detriment to the other party as substantially to deprive

him of what he is entitled to expect under the contract, unless the party

5) CISG A49% A1g a3,
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in breach did not foresee and a reasonable person of the same kind in the

circumstances would not have foreseen such a result,”
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6) Maartje Bijl Fundamental Breach in Documentary Sales Contracts: The Doctrine of
Strict  Compliance with the Underlying Sales Contract, European Journal of
Commercial Contract Law, 2009.1, p.8.

7) Ibid, p.8.
8) IHE, FAEEuuiAre] Tt UNFLF, e A, 1983, 30H.
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9) Katrina Winsor, The Applicability of the CISG to Govern Sales of Commodity

Type of Goods, The Vindobona Journal of International Commercial Law and
Arbitration, 2010.1, p.13.

<http://www.cisg.law. pace.edu/cisg/text/case—annotations.html).
10) Cehave NV v. Bremer Handelsgesellschaft mbH[The Hansa Nord](1976) QB 44,70.
11) Bridge, M., The Sale of Goods 1979, Oxford University Press, Oxford, p.155.
12) Katrina Winsor, op.cit.. p.14.
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16) Jan Ramberg, ICC Guide to Incoterms 2010, ICC, 2010, p.74.
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F| 2ol i dEol Adstksd olQo EAFIE Wol ARBEIL Sl o]
52 waybill AIAHOJA AMBEE AFEEHN FHR A 2E0o0=
5 g5ctet dEAR7E 8 EA] s o Rt AFolthlD 7
Sledd, kR, AESE380 ARgolAet ol fsielo] AT AL

=
=
=]
5
ar
[e)
Zatelo] 2l
=
=
EX
[e)

2 NS Ads] EAY 5 Qe Aoz SRS 2R ARe A
£ Fksto] 59 d8E oldste Hle ASE & gfith o] AR= vl
JAFZHM ‘liner waybills’, ‘ocean waybills’, ‘data freight receipts’, ‘cargo

quay receipts’, ‘sea waybills’ 5] thFet WS Zkal Qi
Cx7ol 3% m=de 252 FHlstal £dS AESH] el 2547
sl %3'3}‘:} HuFstd EAFE =F0] St GH7A] LE<dA

L
LEHGHE 2 B ope ujelo] EAXA 500 NE BES 3
.

(2) =9 FH OB A 9] EAF(transport document as proof of delivery)

-9
X
r
IZ oy S rlo

3
ol¢le] AR = BEo|

olN
A
N
i ot
S o,
-
L
=2
ki
ro
0
Mo
o>
>,
3 o

17) 1bid., p.72.
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(3) =9 =85 9ol a3t AF(documents required to obtain delivery
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d

Dot = &0 AAR Tzb=o] Talotojof mfrl2 24| o f
£ oldstA Hot "ok E ol ufaeel FofRt U= A 251
2HE 255 9% F A=E AFE 87T & Stk I9d DR A
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(4) HA}F AR (electronic messages)

2 | =
Ao eEAoHE BES SPsL BEOl 2439 49 1 thge

18) Jan Ramberg, op.cit,, p.75.
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@ Rt gt 2e Y4B Hdste] hraelA ARE st

3}2}”& it wjufAfte] TA oA HE AAR A= miEQlat ofael
A23el g A7 WA loFe] =A% dA[sfjof Sttt A &S] St
A 557 U11—£01] Hhgetet, miEQlat ufRlof Al ufufA ekl A o] off AFst
ol gt AFE olofict=tl ==& F7] fIsto] EJt AoA 86H=
AF7F 2kehAl %Oﬂjﬂ AAslloF oh= AFet dAlste A& HAHst] fl5t]
ICCEREA OFA = wxRlo] AlFdlof ot= AFE tadt Zo] dAstE F
A ol Bkl Qs gleka
AR, FAHES @AM A EAHZ7A(Specific Conditions) A3l A
AdE EA AIE= 27 7R of" AF7E A= oloF sh=A] Adlok

rol
i n

A, GRSl A88E S Agel gefet B A8l aFEHE

19) APy AB2E] AAFSHETG] Bt FHS T gtk 5 25 Sotel EX A
Ao] FoI2 ol WRRATe] 2ot 55| 5 4 s
B2 49T ¢ A0 TAIIIE SIS BUT U aus en,
2 3]

. L. )
< Agstla, O‘Vloﬂ Z]'/Ho]"ﬁ:{ﬂ—”] :§7]J4' AR sk HE}%})], AAAsksd
o] oFr Eof Tt FALS =7 Q)

20) Ibid., p.36.

21) ICC, The ICC Model International Sale Contract, Introduction A|8%}.
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Soll diste] 45| st7] flsto] frdsfof gt
AFe 222 A E2F9 AEAE Asche deAAFe g 289 <
=5 dSchs ARE Us & don EAY MRe v g2

Bill of Lading, Multimodal Transport Document(Combined Transport
Document, Container Bill of Lading, FIATA Multimodal Transport Bill of
Lading and other variations), Seawaybill(Cargo Quay Receipt,
Non—negotiable Bill of Lading, Liner Waybill), Mate’s Receipt, Air
Waybill(Air ~ Consignment Note), Consignment Note(CIM or CMR
consignment note or waybill), Warehouse Warrant, Freight—forwarder’s
Documents, Packing List.

Algzralo]l giFAA9l A9 ICCREAGH EAFZA A7doll= wjzel
o Aol ¢ B Ao 484 FAotof Sh=A] HAISHES Skl 9
on & Aok A8Foll= oloiA mikglo] AAstofof k= ARE EAF
¢} 8 Commercial Invoice, Certificate of origin, Packing list, Certificate
of inspection, Insurance document, 7|E} AFZ2 THA|5t] ZA|SILE 51

.
IV. UCPA] ARmaes]

1. 34749l 9= (The Principle of Abstraction)

Qg o) gEAARA0E Ader A AL BEAS Foix
2 oh A4S AHT lmsl 9T o] elrE el SjRolue] FAx
(condition precedent)o]tt, o] A AFuHo] EAL ujrelo] 2=

oA AFE wFsk= Aol otyet 230 wHIth= Holth, wEhA a5
+ AF= FOB 9 CIF 59 AgAHzd o5

N

22) Jan Ramberg, op.cit., p.37.
ICC, op.cit,, pp.8-9.



Al FEA el 9] MR ATl tigt dALX QA HgItsAd AT 201

AL ZAell ofste] masfjoR gtk = AL AlEE ARIE A
2o AT ZHA dAst=AE ERIF oF7 Qs Holw AF7E ZHA
A2k 2FE 77 Aok 23S ARE 7R AHNE Skl 11 AR
of #elo] e =F ol ot AHE SHA] ofdst=dl olAE A8 F
e fzolgl B2 UCP 600 A5z o2t Zo] 445kl Q. “239)
2 AFE FHAFchs AolH 1 ARt 1T £ e =%, §9 E= o9
= Fgoh= A2 ofUt}. Banks deal with documents and not with goods

services or performance to which the documents may relate.”
o] @x]o] A8 A HA 7lEdH o2 w2 we2do)A AL ¢
. SAlel ofe SER sk et ol ZEdF] wiZel 4887
7} s Qoluka gl Helk
21874k olgh 285 (banking practice) UCPE EF3}IE| o™ UCP=
39 A87o] HA(sources of letter of credit law)olct. Al1-87Azf ol A 2]
A28 g0 2440 RAA T 2L T AHe] 27 ¢
=H =140 fA dALA| ] fFo|t

=

=

2. =849l @& (The Principle of Separability)

UCP 600 A4z a¥2 “A-842 424 184
718t Aokt S-1E Aotk 232 12t Aloke] Wt FEARGe] A
ol met=o] uotal sk @Rt Al o
Aot Aol FEHEHRA F=th. A credit by its nature is a separate

transaction from the sale or other contract on which it may be based.

23) H. Harfield, Bank Credits and Acceptances, 5th ed.,, The Ronald Press Co.,
1971,pp 71-72 2% 1,2
oj=e] . Banking Law Journal Digest(6th ed.)/9=e] . Lloyds Law
Reports and Digest &=,

24) iEHQl A5 A O Finkelstein H. N., Legal Aspects of Commercial Letters
of Credit, Columbia University Press, New York, 1930, p.32. @ Gutteridge H.C. &
Megrah M., The Law of Bankers' Commercial Credits, 7the ed., 1984, p.71. ®
Davis A. G., The Law relating to Commercial Letters of Credits, 3rd ed., 1963,
p.132.
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Banks are in no way concerned with or bound by such contract, even if
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go| Axe APt k. o] WHS G| W29, nlFe] WA

o] iz AgATA Al LWL BEujuiAR] PAHe oheks
A} eego] e Acke] A oldel PolshA] gtk AL olulg
o eao] Agelraae Adon AggEAd Deloln ufujAkelA el

Kok
m=Qle] ofFoldiell ZeflA] ofrh. mebd 232 A8 HomR Ag

gesior st wimjAeFe] WES 7ML olefE AVIE & fle Ao

e ¢
0
=2
1o
ot
ol
2
of
)
flo
jav)
2
R
o
0,
i

)
o

SIehg

nggel 71BAze] MR o Adelnz ‘ePe AFR MR 1§
o) 203 JAS] YAKEAE FAstel A8y AT BAY UG
o] WA AFS L PHOZ AR YA JAAAAZ 2As
1k AAAAY 9 AGFARNA sk BE Ao HgH,
= ojelnt eqsfele] Aok, et wiwel, AdLAT AL ol

25) Urquhart, Lindsay & Co. v. Eastern Bank Ltd.(1922) K.B. 318,322-323.
Malass(Hamzeh) & Sons v. British Imex Industries Ltd.(1958) 2 Q.B. 127.

26) North American Manufacturers Export Inc. v. Chase National Bank of City of
New York, 77F, Supp.55(1948).
Consolidated Sales Co.Inc. v. Bank of Hampton Roads, 68 S.E. 2d 652,658(1952).
Savage v. First National Bank and Trust Co. 413 F. Supp. 447(1976).



A3 A
g5} Afolo} ?}u}% Aolth. AAYAY A4S 44T

UCP 600 A14zx= 2389 AMFAAZ|Z(Standard for Examination of
Documents)2 AAISEL et a®2 “AF7F 2844 U880 2T A
= Q7S QAL YoPhA 22 ARTRE Vel m AlAfStoloR gttt 4
nominated bank acting on its nomination, a confirming bank, if any, and
the issuing bank must examine a presentation to determine, on the basis
of the documents alone, whether or not the documents appear on their
face to constitute a complying presentation.” 1L 7dot1l ot dF2 “MF
o Ame AEH, 1 AR A U ZTABZLPRE] BENA ARk
A% 1 AR, Jlg BE 9AR A% T A8 Aue} FUT BaE
P o]} AAEE|ojM= ofYHCTt Date in a document when read in
context with the credit, the document itself and international standard
banking practice, need not be identical to, but must not conflict with,
date in that document, any other stipulated document or the credit.” =2}l
FAeled AR7 AT War AT AR AFENE ¢ Ao b

@ 7K A\ze S

3 3K
© Qugelz A 4 ek, AN
Fe AFE TAHL AN WD 5 9
She 2de AL AAsH ofd oz ARst: A

1o 7.]7(—16‘1— ES 011:}(1%]162& aﬁ]—)

o
=
G
B
7
o

L



204 TR LREBSWIEL 25 51 4 (2011, 8), A2 i BN

oAl He 7igel AR7F A88 219 d4sH dAde 87ste A
< ARt Aelnh.2)

=AEF AN Ak 2LATE sHAdE =& J=(CISG A35
Z)ot ni7 = efgtfjujAlefe A D[S ARl =l Akl ¢
Tttt olE A8l 85 B A8EAAMAA viEdlo] 23] &<
A ARE Agohe AL AFHAE H9TE oulolth.29

JEBE RARARY QEst AkA  Fag el o|ze wjRle]
Ast A7}t Qo= AL oln|sict
UCP 600°f= Algstoiof st MFel 245 skl gl
S okt 2
FAEFANR), FHFEAFEIN9Z), AstsdH20%), vl @Y

9}%%07*(11]211 SAAF Adesd(H22%), FELEAFAH23R), EE,

)

ey

2 A

A EE SSEZLEARMEAD), E5AESYZ, SUFYS EE 9%
A5, G, 551 S AT, "Bl A4S
of mhe’ W 2ol F7b MgT B 2P EPF 2EAREA6D), T

I LEMNFRAHRIR), RPAE 2 ﬂi(xﬂ28§)om.

o A9l APl BAA} AY FaskA grim S= %w:% A A
FAsh A A ohlT BE - % FAT o2 - AFE A
=S sgekn gt Akl ML SHOR GFATEL AL U

A9, ol ARZ BE ®eld FATY Wert ks AL oEE Zo

—

27) W8, AREE, FAEDAL 1992, p.18.
28) Maartje Bijl, op.cit,, p.25.



HAEFI AT WR AT et AALA D] HEIsAd AT 205

olt}, whoF gA}Eo] UCPE 159 Ak A¢st
AAAx| o] Yo JEo] LA o5t hEAZFS
2 golg Aol Aloke Qo] Aokeiure] 4o

rlo
o
r <]
)Y
o
i
of
ret

o
i
)
0
o
ng
o HT

w8

Ao N2
ox,
el
pach
o
1 _].In
>

of

o

[e)

1o
fol
H

LIS
A 30
o _@
- LB
1o
% 4

o ol
a4
il %0
mr L
o

( rIO
i)

)
rO
P!

o
fr
)
N

(]

e rlo
©

—Y‘—' o Mo & T
)
R

>,\1

'
leg Aoz A8yt 44U 8
olet. PAAEe g T thFATl FelF
s ARl A e) Aol dHAAAH e FIstArtn o
D sppety TR TR Adeld ARel Amg FAH: Fa
@Zo]7] wRolck, wElAeto] Ml Beldel R (BEC] Qlw) et
ohyet MRS ARUHISFS BWME AR FS vfEgl

e oldsielor @k CISG A0ZE dhEdlel 2%

i)

rid
e Ll

= &Skl 1Eo
T ARE LY A2 a6kl drk WA Aok SF ARl wet

11—
S8 9PE P 4 ke 2L AFF Zoltk

V. 8 H &

ARl A o] o]d2 AR Aok} dx|oh= EF9  Qlket A o]
£ 4Sote AR A&7t tids] Fasith wiel =AEEuluA o] et
FAFHCISG), BRAHNEALY iAol Bt =4 2 (Incoterms 2010)°ll=
miQle] Fagh oR= EFEO dmoRet 3 A7 AR nRoR
(CISG) AL AF Ao E(ncoterms 20100S 7]& o7z A5t Qrh
A8l ot diadAdAlc R Ashrlzs g ¢ wiEele i

A2 AAs] Aot AFE Alsstolopt 2P o2 RE g A
G5 5 ok I8 CISGE Incotermso A= miEQlo] AF R ol g

29) Maartje Bijl, op.cit, p,9.
30) ibid., p.10.



206 TRESuawEshitae 85 5148 (2011, 8), A 24 BRI

71 7

L
1
e
b

H1
o
o 41

2 FAuo] Q7] o] Aohige olasiA]
o] AN FFSUAE Fal Akstel A 7]
on uEg A Bolod

AckSlabe T 24 Aokgut

ol
Kl
e
g
O of
o ¥ k
e A
)
18
4o
i
o

—

1

i
i)

N
—_

R

2

N

(U]

[PY
i)
iy

Q%
lo mx
A

O
ro
N
)

ol

ne 19 Ho
1

rL ﬁ

du Lo =

=

2

)

12

%
o 2

i
o ™
ol

B
iy rlo
i)
N
N
o
o H.HU NIO
2 o o o%
=,

fr 19 o o & Md o
4o nd
<
rir
O
7

>
1o
-0,
H
rir rlo
re
i)

Mo

e
rO
1o
_Ioll
o>
1o
1
ofN
1o
ﬂo_‘:
T
-,
N

=
)
1o
o ok
o
o
|
[
Mo
oft
>
2
=1::11 B
=)
)
2
=
>
>
i
ro
H1
=
e —
ol I

St i AF FARE2 AR AA] Ak ALV 4
T SR e I8 A ojAL off Y AMARH dE Lk A fRto=m
7rEote] Aok A 4= Qo
Aokl A= A4Sl oRE AZAsHA o]dstojof gttt ol ¢l
CISG®} Incoterms, UCP Foll= FRFE 45t don 53] CISGe
Aol Aofolfe ot &te ol AAlo] AT 4 e FAMRH A4

of Acrsiutel chstel ol WA 4 Q= FAYe] chstel FHokn

7N M = AloFsfiAlE uhAl Aol M-S FAstelor ot miEo

AT At 2712 BEAGAA



FA BB AR 0] TR ARl e dAAAAH ] A8 AT 207

1 aE, SAEF Aol Bet UN@eF, tiRMdARSAIY, 1983.

2. Bt Incoterms 20107 CISG, F9AFAT A494, 2011.2, =59
g-eta].

3. "+t Incoterms 20009 A WALl wet A4, FAFTFAL

Al464d, 2010.8, =7 4F5t3].

4. HEY, NEHE, TAZAA, 1992

5. A9, ATLZ 20109 F2 AHUET HeAe] fo, RIARAT
Al 494, 2011.2, =15 HAFF513].

6. Bridge, M., The Sale of Goods 1979, Oxford University Press, Oxford.

7. Davis A. G., The Law relating to Commercial Letters of Credits, 3rd
ed., 1963.

8.Finkelstein H. N., Legal Aspects of Commercial Letters of Credit,
Columbia University Press, New York, 1930.

9. Fritz Enderlein, Rights and Obligations of the Seller under the UN
Convention on Contracts for the International Sale of Goods,
International Sale of Goods, Oceana, 1996.

10. Gutteridge H.C. & Megrah M., The Law of Bankers' Commercial
Credits, 7the ed., 1984.

11. ICC, The ICC Model International Sale Contract, 2000.

12. Jan Ramberg, ICC Guide to Incoterms 2010, ICC, 2010.

13. Katrina Winsor, The Applicability of the CISG to Govern Sales of
Commodity Type of Goods, The Vindobona Journal of International
Commercial Law and Arbitration, 2010.1.
<http://www.cisg.law. pace.edu/cisg/text/case—annotations.html.

14. Maartje Bijl, Fundamental Breach in Documentary Sales Contracts:
The Doctrine of Strict Compliance with the Underlying Sales
Contract, European Journal of Commercial Contract Law, 2009.1.

15. UNCITRAL, Digest of Article 34 case law on the CISG, 2008.



208 TR LGuawshitae 85 5148 (2011, 8), A 24 BRI

16. ICC, Incoterms 2010, 2000.
17. ICC, UCP 600.
18. UNCITRAL, CISG 1980.



FAEFI AT WF A7 et AALAD2 ] HETsA A+ 209

ABSTRACT

A Study on the Applicability of Strict Compliance of the Documents

on the Contract for the International Sale of Goods

Park, Nam Kyu

International transactions have the threat of non—payment by the buyer
or non—performance by the seller. Parties tend to search for additional
means of securing performance and payment beyond the mere agreement
in the contract. Such security may be achieved by means of a letter of
credit. When contracting parties have agreed to pay by means of a letter
of credit, the buyer’s bank takes upon itself the obligation to pay the
purchase price when the seller tenders the documents that are stipulated in
the letter of credit. The documents must comply strictly with the terms of
the credit.. The documents play a crucial role in letter of credit
transaction. The principles of abstraction, separability and strict compliance
governing the letter of credit transaction are considered. The concept of
fundamental breach of Article 25 CISG was discussed. This article
examines whether a failure to deliver documents conforming to the terms
of the letter of credit can constitute a fundamental breach of the sales
contract as defined by Article 25 of the CISG by the seller and thereby
enable the buyer to avoid the contract.

For letter of credit transactions it should be accepted that the delivery
of non-performing documents constitutes a fundamental breach, if the
result of this breach is that the bank refuses to pay the price for the
goods.

On the other hand, in the interpretation of Article 25 CISG, it should

be noted that if the parties have agreed to payment by means of a letter
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of credit, they have simultaneously agreed to apply the strict compliance
principle to the delivery of documents in the sales contract.

Finally the parties should ensure that inconsistency between the
requirements under the documentary credit and the requirements under the
contract of sale is avoided, since the buyer may be in breach of his
payment obligation if the seller cannot get paid under the documentary

credit when his documents conform with the contract of sale.

Key Words: Principle of Abstraction, Separability, Principle of Strict

Compliance, Fundamental Breach, Hand over Documents,

Delivery Document




