=24d4d 2011.07.30
=EAANY 2011.08.13
A=Y 2011.08.23
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ARFEE AL qiEkEA dFY] oAHA frele] A (preliminary
agreement) DS ZY1l Q= o)A (Letter of Intent)E AFH&dh= Zo] W3yt
woj7ka itk
o|F% IAAFNA HHHor ARGEHT Q= oFA= L AL ot
= o

av Sold FESRAE BE ol2o] FMHEslolFA TEoaH PA
S Aolo] £4o] AF WAYSI ek olelst olgbAe] e FAHelL
e A Sde] oA Raa Qi AL oAt FAACNN e
i e vhgol Wi tiake Wuh ohjeh HEAer] olzi THgoRA
o @A A el B of| onE Hold At st BAl i 2
220l Azto] AL oEPAL GuMA, Ei ZEnic Aol szl 2
A% £3 glrhe Aol Z19lskn glet

wfeb Bak FAAcklN A5 AGED Qi ofgEAel oo, B4 @

e AMED, FA B HeEls nEF 5, JFA9] A8 BAG
=

ojgpie] et A7vt WA WS AW glovk, Fu
3] wgshckn 2 5 gk #H2e] olo] B

oAM= ofo #Rt A7}
T HEEY “Acto gFA ol T A(1998)", 72 “Folztal el HAA
A-v|ZYAARS FHORE _(2007)", W= “Case Study on the Legal

Effects of Letters of Intent” AE7} YoH, o] AL kAo ISt /A
Al AR & 4 Sty meEkA Bl oFkArt ZAAQ] tild ZRAE
F2 ol AFEEI Qo= Hof| ZRetsto] ZA|A kol QlojA] oA L] HE]

4 BAo 1 Age BAYS A0 Bastdrt

I. 9FA 99, B4 L 715

1. SgAe 9]

1) Burton, Steven ]. and Anderson, Eric G., Contractual Good Faith—Formation,
Performance, Breach, Enforcement, Little, Brown & Co, 1995, p. 23.
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BEZEER:
Aol ofi A

2 ofl

B gL e chrstAed ko] o
oA ERY GApel Aoke AAY Aolet
SIS0 == . Lake @52} Draetta 4= QSRS “Zao] Aok
St mi A Aol duld goht FelAEe wrdshe Aok
WAlo] ARE 2 Aelsl k) =, ojghas Aello] Aoto] A7
AR shul, HEAk] et FulgAoltt Eg oAl o7
AA AR AkAAL ohct. 1RAT olgA R ofal 7
w7t BEEE A7} Bk oRAE 1 Ao YolAx wed
Aol GAAE Agshn Aokl fAask Amst Aol £A
Aol 027742 wg thepstets

ERETT
l:ﬂ-o

3 Al

39,

o

o
1o

%,
ol
[¢]

lo o 2
o oy M

O

oL o,
fo 19 o B &

J

It

H

2) AANA AFAE AEA LY o] Fof tiet B o2 Hol= AL v oheFsict o7,
heads of agreement, memorandum of understanding, protocol, letter of understanding,
memorandum of intent, term sheet 51 #2 foj7} &3] AREHI tHMichael
Joachim Bonell, “Formation of Contracts and Precontractual Liability under the Vienna
Convention on International Sale of Goods”, Formation of contracts and precontractual
liability, International Chamber of Commerce, 1990, p. 163). ©] FTANAE letter of
intent#= g7t 7P e AMEETL glom o2 o5& diAle] Uit e =St
ofFMe FuisiAelA Bt ot ZFAHIME lettre dintntion, AWM=
Absichtserklarung 59 tf-2-0]7} #o]7|k 3} E IZ letter of intent® -§o]& 27|
T gtk o7k = OFFAE EEML “Bolo FAFAE (terminological anarchy)7} 7
51 Qe A 2t o] FoA £3] Memorandum of Understanding(FalZtA 2 HAH)
o] LHEA = & 7IET) AFA L} FANAAE ks A= A= A= A
o] ZulE Eedoed AL F2 okop mEba f&Eo] §lal difdol Hrt oH])H
Q AAE Zt=d Hldll, = 58S 7= 49 11 FE 28102 HU|E gt
Ty FAE 8] &= Aol o AR % ot g AAE ddA e dog &
2 BEAYEES 559 JFMEtr BE 4 S Zo|tk(Lake and Draetta, Letters of
Intent and Other Precontractual Documents, Butterworths, 1994, pp. 7-9).

oA TS HEX FHet TSt thRER] HAA EAV Hi 9o, E9
Marcel Fontaine W= OJ@FA7F ARG E= @A} Thedste] 26 742]0] P45 &It vt
SItH(Cheshire, Fifoot & Furmston's Law of Contract, Butterworths, 1991, pp. 43-44).
Ihid,, p. 5. Ao AHEEE thEZAHQ EJdL o337 Zth “As soon as matters
outstanding between us are settled, we will enter into a contract agreement with you,
and in the meantime please accept this letter as an instruction to proceed with the
work necessary to permit you to meet the agreed programme.”(7rollope and Colls Ltd
v. Atomic Power Construction Ltd [1963] 1 WLR 335)(Jeremy Coggins, “Letters of
intent and legal issues relating to their use”, The International Construction Law
Review, Part 3, 2006, p. 355).

Lake W49} Draetta 5= OFAE @ 7129 AA2 7HA+= 234 (memorialization
letter of intent), @ &oFo] AL 7Ix= 28k (assurance letter of intent), @ FAAE

3

=

4

N2

5

=
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2. SFAe] 24

OJFA el EAZE T uitE AFGRTtH, o3kA= Aot A HEE=
2t MY (grey area)oll &Rbchal & 4= Qo dtHO R OFFAE= WYo] ¥
EWAE FESHLA ol ok E FESH wetd FAS AAch=d
S of o2 HRel Zo] Ao fFolE YU Qithe oE dtHoR
E, RE] o= vl A Teto] Fago] MYl ol LeyE
7] 2o, QgAY syl oo FFE whe ol oo BT Aokx
Aol ZASHA Hot thA] Totd, oA &5 AdS AFstr = o7t
o]FolFS W BE FAIEC] Fort o]FolAA] k& A oS Lt Al
kS AZAY FOJE o|FA St ol Ut o]Fofx A Wi EEY
b ofmigte]l EAet o]= Qlote] oAt FET UGS THAI FARAL
2 TEAZIEH AT Y5 olFA A9 R it EAE o
AZIt}, ofof Tt et Hr o] oAM= WHE AR7t ofdet HIHET}
ol Qe FH|EI glow, o= HEA WA THAHA K A9E
Zeistal QUoh? ey o]2dt oA Y] EAY ER R ofmigde] &A%t

o] AAE 712 = 9J3FA (framework letter of intent) 5 Al 7FA|2 BRI gt @2 9
AL 7Y T8t i dEE v BEA 9t E= P F el ol22] X
gt BE 5L 7IS5h= Aol o224 A7zt Bt AlkagolA dA4AES] 7199
_}_?‘_
o]
=]

A

AQAZID o F0§ AL oln] golEl Hug Aote] Anax FANHORA
Rne AqEAel garow 44 ehn g @4ke] maAe kolk FAo] ojn felw

| 2% 224 PE7e PYNYIE GTE 204 sl Aol @9 oAl F
QF %9 shtt os Eo] QAL Felo] Acke] FAlo] Tt olwe] WAL
Uehile Aoltt. = Bx3@ Azolq B A GAASTe] 5 A F 54 A
e TAA WAl Are ARASAY dolx B9l el FAETHe AL RHelF
A sl ® otom Wt siAlHl BAl] WEste] @S AW/ AGE EE Kol
A G} ol AL EPEARR Slofd o 53 FEEAS AL 1 gl ofs)
A7} Qs A3ANA A ste] ZRAES 26 Yrhed £48 7% Pt @] o5
A 55 A0 @4 TEE et ol8EYlE Stk B Aokl @R}
shtel 2 gRolng oAn ARl AR ol Wae] Fa AA, PR 1
ol W9l @4 29| gole] 47 So| Aaint. ® Aol B4l AmAe] BT} v
W0, @A Fo| vleEe] 54 So| FaA7]E Frhlake and Dractta, op. cit,
pp. 12-17). ol@A] ol Pl [, TRolujui, | e}, 1994, pp. 66-68
2z,

6) Edwards v. Skyways Ltd [1964] 1 All ER 494,
7) Jeremy Coggins, op. cit., pp. 357-358.
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9) Texaco, Inc. v. Pennzoil Co., 729 S.W.2d 768(Tex. App. 1987. writ refd n.re.), cert.
dismissed, 485 U.S. 994(1988).
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1. ojgAe} Beg WaH 24
1) oA golo] T

A oulA grole] AgAel BES P gtk BAL @oo] o)
2 golol ofmgt WA mee AT A7t e BAR AW

7120 Aokie Rorst Sl 9Fe] gF T4 gt Aoe] A9
Like] ofio] wet BE W Weo] o|FolAk ol2¥H FEE 0|7 9l
oh Jet o5d Aol duld gelt FAALIE By tE WiE

WA FEA%S AT J127t HE AGS AL I Ak BHL
g 2o} FNAUE ISt Ex FARNA el SHT 240
ool Ake AP G4TE AL 5 1 WF ot Fmel YolA T

0}31 Alstal Qlek &, Aok FH|GAlA 5 Aoty wRE ofe K
=]

S golg B st g Aol

FH oA AL QurEo ofula Folst Aol AFR Akl =
T BHoln FaP 2UES SHSH A9 FAVANA A1)
gng sl B uet 742 AFE] Sdste] sty glon] o
8 GabRbEe] dEd gole] Aok T4EL Rlsk oze] Bl o

10) AsE, “AF kA (Letter of Intent)o] Tt AF7, TAHAE]A, | A31E A1E, 1998,
pp. 56-57.
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A4 F88e 7 len ouF o7t S5A1Fe] ARlo FHEHE
o] omE EMal HYL Aefoluk oyt o]&
g 717]9] w2& HojF1 Qlrkal FhehlD

rE
filo
Y
Jz
ol
ol
N
40
ol
ol
£ o

2) A GeIN) A9t 33

ARG AHEY RS Belold, HAH, AzMY ZENA o5
ol4r, BANAH, olAF e BYOR Fobky ety k1) Ko By
sha Aol Felt oy FAAE Sl g FHo] Azso] FAAk
o ol=17kA] A3 TG WALl el g o] HEolch

wAE o2t @4 & PSS B2 AR k¥, Hgs FAs
O
=

2 7} Berstelo} shvt sk BAISH o LEAOR GA glol RIS
NA a7et gee] oRet 1 AL olud sk B BAZ M2
ofe] uete] Alopgol s BashA wolsm )

Gug AN AFHoT B 45T BHA QY AgxH A
of A QTE B 4 ook AckAAS] ARgEt okl Acke AASH ¢

AFS-(freedom from contract)?] QA E 7FXSic}, o]AL 7|[EAHoZ A

=

[e)

o

=

O‘FQ’] L 1=}

54 Qgolth. 2 AAAte] APy 47 oo A1 Yy Sole
LA BAle) Aol @4L wIskie Aol ddke 9L duE
ResiA ®rke Zoltt ol sl UAT ulgo] AEe BE ALY
ofslelEsl @Atel Aat A 7lgole] S& ¥gHh = RE AL
go] HBAQ AdfelRo] T glon] oze FuHoR B IFY =
dpolm 1 911§ FAo] QR ioleks Aolth1d

11) Lake and Draetta, op. cit., p. 67.

12) Farnsworth, “Precontractual Liability and Preliminary Agreements : Fair Dealing and
Failed Negotiations”, 87 Colombia Law Review, p. 219.
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FAGAR So diste} w434
O A
—

2
ole] 970w Aokl AAHA ke o4 oW Ak ArkA] =g
EA7] e AE dHeR A

o] ciERAelAL Mad 29 AR Aot B
FAF o|m =9 o135ty 9tk 14 olrajobulH.e 133704 WA U AkA
o] Ajglolabs A% ol “PAAEES MAlS] WA % Acke] FAaHol
2

xolo] wa} Eatolof gtk el WRe] FHE £1 Yok mapad
o o

dolMe LHo] o]E AP

2 ol Bl s 4
A olsig & 9 olZolv] SUHoT Agd 4 glo] Aol FAYE 7t
A& 4 gtk k1o

B2 PAAES G ARt olZo] HASE A ARl o
2] a7 e SAYA AT B g FAT} olFolAt F
Aol et Qe WA B Fol Ade] a8y AAE Wolmelt
ANE 2T 5 gk o] R FuEANAE S5 GFU FAH o
ol Mol MAHoln FEAL YL /LA ok ulFe] WL
FgIAY AOHe Potste WFoE BUPSAT Aok, UCCE] A
= 2ol Azo] gle] % WAL W2l

13) Farnsworth, op. cit,, p. 221.

14) ol AFS AuyiAAE whbargain)9] /MFL R Bt HS tigHAE Zopdo]
A BSHE Al(bona fides)®] AR WO} o1 golet PAHOE Wi S, Ay
Zpol7t tiERA A ool o7t AL TE FWA JAsHA il Ftrh(Lake and
Draetta, op. cit,, p. 196).

FuHAANAE o] o]Ze] FHLA =S T4k A= Urh(Kessler & Fine, “Culpa
in Contrahendo, Bargaining in Good Faith, and Freedom of Contract : A comparative
Study”, 77 Harvard Law Review, 1964, p. 401).

16) Mirmina, “A Comparative Study of Culpa in Contrahendo, Focusing on its Origins in
Roman, German, and French Law as well as its Application in American Law”, &
Conneticut Journal of International Law, 1992, p. 107.
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E3H AFEEYS 95 FAIFS(UNIDROIT)E 19944 590 “ZFA|AFALA
oFe] et UNIDROIT 2”518 AR vF ql=dl, & 92 A2.15%00A4
(1) GARRE @49 A 7HAE, E Orelel =EerA] Fgh Aol disto]
22 ottt (2) 18y}, GARAZL erelellAl FAte] dstAY EE
AEAZ Ao, O dido]l Y2 &dfol diste] A Frt
1, SAEZE At grelo] mEatz] ofUdt oz gAS 7)AISHA
AL otolof &gteh et st HAS Aol ddhe F 7
15l 5ot Aol Haet ool ned ofrt Q= H
9»1"4'.19)

rEer
Sl o
= m
TparT
O_uﬂ—‘l
BN e
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BN
ol

]_

il

3) AFAE LA HY

(D AT e

ol2 “AekA HMA < ZH?J”(pre—contractua 1ab1 ity)ol=tal FEr}
A Ae] BARE A9 £ A U

9,
ke
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_O\_‘
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o,
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>.
X,
éé
oo
o ¢
11‘1
Kl
i&
rlr
£
i
o4,
>,
Ex
cct
i
2

17) HEE, “AlFlFA (Letter of Intent)ol] TS A", pp. 57-59.

18) UNIDROIT 922 ZA7F 448 Qe @oFo] ofet Al g A kol et dntea&
HAT A&(restatement) 2A 0] FZS 7HAH, o= ZF IiHolut A1) siAlxt
B3 x| Z50] 2 & 9, GARl A= AlekA 29 ez A, Td8|1 Zt=9]
doltb FA7IHEAAI= ol FASHA H-EsHA st FAGAHAI A op7|E= A<
A oZA AT = Utk Aol EAo|th

19) Carter & Furmston, “Good Faith and Fairness in the Negotiations of Contracts”, &
Journal of Contract Law, 1994, p. 7.
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B 324 ok g Ao NE & Uk AR drk A, YAz
o QAT T AAAeke WA AL S e o, = e 3y
ogme] B 22 Fot A3 & A B9 ok

g0 ofgpAel WA Ei HAxgw pAglel ok mAQ Auby
gng AHT Aevte ot FyTAY Uurd olwel 1 Age] A=
A2} ofaAzl BAEAY B aghE sl AL GAASe] A4E
A ool @A Stk Ag olmsing oleld Qukd GawAol o
22 297 Q4T 4 Uk AEh D Rolth wetd ggAe] BA Fof
I ol glol B AR, ugelH Ao Bye] AP ¥

SistAY, AlgelFel He ol e BH Alg= AdstAY, 7ol wat
A ohe Addidael HHaA] |4 Sol YA a7o] H £k Sl

FERF Zefjoll kA E5] FrHA A oAl FAAMES 4102 gt

AkAAE floll BAs] 8T A T2 WAHS=E Astke 497t Bk

o2t AlojAdxTel HoiAE ml=H Sl olF F5E Qe o=

Qom ol2Hl “gGolstr|2 Sh= o]’ (agreement to

= “@Ao72 Sk Al9F (contract to negotiate) 52 HAEE <l

Aotz sk Aol el (R0 diFHA A= olHgt YAIXF

= J

5 GRS B Aokhe oBe & 4 9le Aoltha

[}

o Agloleh Aol Wt GAHl FuA WAL ol
As7] glstel ofe] Ax0] LS o o3 ek AFA BPASHe] 2
e sETAY, Akage stsl ke 53] 3¥l(promissory

E
estoppel) @] 222, EA F A (misrepresentation) @] He| 5o] Z8&1 9ok

20) Lake and Draetta, op. cit., p. 128.
21) A5E, ‘Al FA (Letter of Intent)o]] S AL, pp. 63-64.
22) ek&Ate] ool ATl A1lek Tol 72T S obIHE Hol OHAHE A

9] of&of &Y= HEoR2 u Ef9] ofRle] HeEE SEoty] flote] T o]
rom o= AFH restatement A|90Zo] A

v 10 rOIl
o
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QERAIAE FAENZY 2 A ulE AT DAZA ARDY

o F4ol 2A7 B 4 grke FHE 9, urh duiHoz:

o £AZ B o5 WstEA| oAt @4 F 2e ATl ofolrel(d

%o AHADEA oI5 AR Aoz e

£ 5L ol WL sk A9o] Fol5el wag el 247 9 4

olet. Uolt ojgAel ofst PAS Akl AR 470 MAAARAR B
= E

@4 A 2

>~

of o]zt AckAAAe] HAle] ofgt Aelg B o] B3] HAPA A
FAEL ATk =, oA 0] WA LA opIF AFE SetA o
o Foloin nEol ANATEE So| Ikt Aoldh

olet o]

AL WA AP Fag A=l WA A2 =
F AL YSOTe) e aFL Fote FH g

WA SERAFAZAY A ek webd G AHE ATHEe A
o A, Aol WetdE SR Gl £ Hgstelo} s, o]
2 ojge]elo] ohfet Alzjo|ele] FHwr} Hrkm Mot A
wet o] Y| YA F42 B8

r
2
T
Kl
_O|L
o

2. SRR ARzl e A 759

Aol AHgEE A Fefet H-gol wl treshr] miEel ofdA7t
DAL Oish A &8 siETt ok BAE S nhgz ddshr)vt
ollg Aolth ol7|AL oAl AAEE AEFEe] B WE 15

wAE AR

EEC L ES

oA Acke] AN BARAA ] o] AgHE Gl o
2o PAtEe] PAHOR gFA] ol FEL FHelsh|E ARtk 7

A 2 (non-binding clause)?9S £ = ojof & Aot}

o

23) 1L, “AlFeIsFA (Letter of Intent)ol] TS A", pp. 64-65.
24) A, B oMol et ou]F ol g Aol 2
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AL HgREEY, HARAEY, A9 wE, vt GAorE
@, ARelo wE:IAxY, GAO SUxY, AENANREY, AAol Bt
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ABSTRACT

Some Problems relating to Use of Letters of Intent in
International Contracts

Choi, Myung Kook

This paper has derived some problems relating to the use of letters of
intent which are common occurrence in the international contracts after
considering its nature and legal issues.

As reviewed before, some problems may occur when a party has
documented a stage in the negotiations by letters of intent. Such
documents may well explicitly spell out if, and to what extent, the parties
should be bound by what they have already agreed or to carry on
negotiations in order to reach the final contract. But if the documents are
silent, some problems would arise. Contracting parties are therefore well
advised to spell out if, and to what extent, they should be bound by such
preliminary agreements. Here again, it might be prudent to explicitly set
forth that the parties should not be bound until there is a final written
contract signed by authorized representatives of the parties but that they
shall abstain from such measures which may defeat their stated objective
to reach final agreement, for example, by diminishing the value of

performance under the contemplated contract.

Key Words : Letters of Intent, Preliminary Agreement, Pre—Contractual
Liability




