T, B2l B =EESd 2011 2. 15,
2011 89 19 e, pp. 133~156 AP 2011 7. 21

AL BANNA A Feergale
SEA BT o
Aol 98 Age FHo=-

Analysis on Validity of Discounting the Deferred Payment
Undertaking under Documentary Credit Transactions

- with a Special Reference to the Application of Fraud Rule -

s & @

Jaephil Hahn
(F xb
I.A4 2
I AAHAE% ## UCP A Fo] ¥4
I A-8dA A ] AL7]e] 93]
V. AAFFrgy &4 7%
V. ¥% 4 28

* pAdsE FABAT s



134 HEHRE B21% F2R

I1.A &

1933 UCP7} HZZE ARHAJS W = A4S AFE FZ37199% 744
2A9 J&o] AFE Yt Fres G Aolgtn oS3 Alge gtk 2y
UCPE F9AHS ZAE A% &9 2 7Pioljgte dodES A2sn 1 289 #
< F&ol FEYUYA el FEe g B 2 B3] Hulglg AT AR F
£ AREHD ' A7 HldulAEihy olel@ o] R E st FAFHAE A FAY
Adoe] 4N Ert ZasHorte @4S ez JE B oplzt A8 2835
3gte 2FYel GadRd Ue Aol ohdride $EE FX Edtm Uck AT
AL 1cCY FEAKL37E UCPE 19629 A2at 7HA & A& 331, 43}, 531, 6319 74
AP 2ol TR JALPAEY A FAGANBEE detetn At
S ALE A 4skElE A&l 4. B8 UCP 50094 o8 @ A& tha
vul gslsle 23S Holn e i adds AgAAdA BdAMFE A
st 7)ol AF ALHE ¥EE 789 B 50%°) ol2m glom viFe 2E Y
2 oAt} B2 H&S Y1 e AeE Yehta Itk

UCP 5002 A&ZAHAN EAZE He e FEA 1 29 Fol & + 3l
U diadez QA4 dl=(EE W9 : negotiation), @EHH A7 OXF AAF
E A% VI3, @OFE AF, OUx 9 458, @A AglCl(without delay), DEHE
(on the face), @A F<l(reasonable care), @¥] 473 (non-documentary conditions)
o #g A Abo] FHE o|Fa glon ol& AFAFIFAY A = =¥ L AFI
T E4E ol B F SUth UCP 600oME A 3derEztel AEIIER TAE
Drafting Group¥} Consulting Group®] ICC239€93]2] 2|7 Ale), DOCDEXS 2%, ¥4
2 2 1cc LT ALY ZEE AN 50000719 HoAME AESI UCP 500004
o] Al BAE Az, e AFE Ndstn dE Rolth

ol¢t 22 ICC FE§HY3 ) oz B33l UCP 6009 21874 AF 43 4%
AR deire HA & AES 7/IRA B 2 olfe AEFANANN OFAEELS
FJYASBPPIFH QAL7]9] od9lo] #g Hele] o] BUAT HFE] Hu YUl o

1) Reinhard Langerich, “Should We Trust a Bankers Commitment Given under a Documentary Credit?”,
Documentary Credit World, Sept. 1999, p. 27.

2} Margaret L. "Moses of Counsel”, Connell Folly Attorney at Law, undated ; 341, “384187 Aol Al
<o EANMFAEY A #% A7, "FAAT, Aed A3z, FEFAES, 2006. 12, pp.
166-167.

3) @A, “UCP 600°14 9] AMFAAES &3 47 - UCP 5009 #7737 wjwstel.r TZA A 22
A A2z, d=LAFEE], 2007, 6. 30, p.125. 5 ISBPE UCP 500044 1ICCe] #7tEo] =&sie] aisle
ALz HAsa glevt UCP 600004t ol $554 ohjg Ze) 28 #Eor fEHo
A A Eastel ALEE A0 AE foerng o s Byl gusiglens ¢ B
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wolth ol Z& EAgL /MY UCP600S] F3 A W8 F shiel AIAM
AAISHA] g AAFLP] AXFEF Had A TRl WY AAF (prepay) =
i) % #(purchase), = AxIFEFe] AP = Bodtt g, A 23] 23
Yo =Ry AFArHAe EHAE #HFT e HelAd A "ok dusid,

YL obf AAAR R BIAA AL o] FAG Al dAE dEeR 3 Sl
71 dEelzt & 3ok F, AAFP] AR gl g FEH7Ee] Bz B A3
Me A8 A9 Aol A&HA golok gt tiA] T, AAFSYol At o

e o e wlo

AAFA GGl M) A7 AFTAL ofdell Abrlel] @ o=
Qete] gej ol FRALZ A #Hst wiYgel] i 28 AR AR
B2 AFsta A1 dele] o 3] st 4 - Hef BPS HES FoEH
UCP600°] 4 o] AAFHAI 84l &lo didt 474 Helg sosided At

e

I. 43488 #Q UCP AA 3o 24

AR F21-8H(deferred payment credit)S 2 A71AAAE-S Haz &

o SFAFTHY 24 FITAI] st FER 28|tk AXFAEEH B
d T8-S UCP 40094 A& A3, ol tse /Y I7hlAM-53] 54
%

g

S golg

AL RI¥e HRY Mol vk Alsdoh

4) UCP 600 Article 7 (c) 2nd sentence : "Reimbursement for the amount of a complying presentation under a
credit available by... deferred payment is due at maturity, whether or not the nominated bank... prepaid or
purchased before maturity.” ¥ AbAZ} fHHsAME FAY, AR FEke e &S AT, THAEF
A, AR Arg, d5F983, 2007, 2, pp. 213-222. FHE,

5 A719He A8 AHg dfdTRE AdR, A ARANM Al R AFHR w2 Aol A
H71dd A5 adr, TRYATAT, A497, oyt 2011.02; AW 9, <418 A Slo]
A Fraud Rule®] - elo] @3 A, TgAstaA, |, 08 Az, dxBA83], 2009; 0|54, “A&
e ZuAY 439 2o A ga nEr, TRAARAT; A3y, 5T,
2007.5; 428, “284 Aol oA Fraud Rule”, "mEiHe, 497, udiga ka4, 2007,
olAY, " &AAY S FAA] FHEND ddel #e e, TFoEtEX]; A7d Az, =545
5], 2002.4; T4, “NEAAGYNM 9 Alrle] A @E AP, THALE, A15A ArE, FI=AL
&3], 2000, 5 T e wEe] wEE gldh

6) TAE, TaFA aF 4A4 HANEEE, , ZMED T, 2009, pp. 186-187.
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Aol AFE sHAttE UXF2Hekr(deferred payment undertaking)E ) Abol| Al w K-
sto] AFS B Wl dxFal g o] 4570 o] & Zoltkn

1. UCP 400 ¥ 5002} w4

UCP 400 Article 10 (a)(di) ¥ UCP 500 Art 9 (a)(i)olA] HAESARANA AAE
MF7F A8z dX e 3 AAFA LAY AS o AleAe] FAd dxEe] 4

Ae el AF EE AFe] ol88 Rold wALYe] FYH g0l THETT
Fetn Stk EE 5 2B 47 @A FAede) A gy a7d met
HoBeee FAHAGE ANFUEI A3 71 g TPl DA 24

£ Aol AT EE Al o948 Aol WA Fao] Friekel Hleyel

A o] pAET theR go] sk glrk

An irrevocable credit constitutes a definite undertaking of the issuing bank, .. {A
confirmation of an irrevocable credit by another bank (the “Confirming Bank”) upon the
authorisation or request of the Issuing Bank, constitutes a definite undertaking, in
addition to that of the Issuing Bank, ...}

“If the credit provides for deferred payment - to pay, or that payent will be made,
on the dates determinable in accordance with the stipulations of the credit.”

z2old HaBBERE Aege] 20 2EYE
99 %A AFIEL

el
RS . Q =2
L A edGle APl AFirdd AFE o8 A

1 zpoz

= W
jall
&
N
1o,
2
)i
o il
pos
L
rr
kN
A

m +z
R
|
e
A
)

"W

ool
o
9
o

=k %}533*‘9:53 2 A2 Gle APe FUARA AFE
ey AFY IFE A3t AP WA FHLE FEe 2] HFH AAF
epA oA oF&gt A gL A& AFsA ke

Banco Santander SA v. Banque Paribas® ERAAIALE AAFAELFAHNA &3
/Santander®] AR FEFLE FHITE AFEHA oW 2 &3 0] AL Bayfemnol Al
g AAFEHINE DAFA g ot AxFUrY ol 2 ABayfernA Al Al

N

A
H
=

T

7) §AE, AAMpp. 493-496.
8) &A1, AAM, p. 187.
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of A7l Abdoel Bg o] w323 Paribas7}t oo FEE AWl wret TPy
o wid2 Alelo] dAEAT o] ARdelM HMH-E #<l&d/Santander’t 17F EFTH
AAFHGME AT A2 A Aoz 38 AUz AFWrId o]dd AL
717F SR HATH 2822 Parisbast 2¢1-23/Santanderoll Al 4% | F7F itk BA|
ATk

2 oA Hede] A9 A #9123)/Santanderd] AT TR AXFEA Y AF
719Gl EAstE vl e &3 Paribast= Al71el o] 2o whatbA] 4=9]xl/Bayfemndl] ¥
= A7 £ glemz AR AU FF</Santandere] HItA® AL A F
E}.ﬂ gt °‘E‘r 131 He] BAE UCP 5000049 Al #3E EA L ol Al

]

¥ & E

>.
1o
=)
o
g
1
rL
rﬁ
E
g °
N
=)
_C‘>L
£
o
—{m
2
2,
a
S

UCP 500 Article 1001] A BRE 2
o2 OEHEE, Q9AHE, @UF =& @y
A, @QFAFEY, @ gAF, EE @Y
I sk ok o, ARl Esbeal
AR FAEZS] A 123-8—%301 AR 52k
[e]

r>'
oo
o3

o

o
2 AFEHA ol A 1 23] vy AT ole o 239 AdRrFoz AHg
o] F ool RleM = oo sl A RE A2 ¥ Holthiy

A7l EAZE He A ARAFAEFAAN ANFEES L3 23] 2 AFT)
doll AFE Bt YFoll= a7t AAse HF7E 92 B 399 Zes 23y
¥ AF719] of €)(fraud exception)l] 2j3te] 2| Fo| A|FH = AT ATet] WP LIPS
ol Wig ARG FEE AR ofgti= H it “o]Hd AAY Al AL LAY
A g e dX|she AF Zﬂ’\] o et HALEF AF FY F&HS st AolH
EF MRS AR e 5Y - Y A3 EFojof she AEFAN Y YA
HhetE Aelgta & Zlolu oo gt Alr|9 d2 Aol WP olF 2AR
AF - AFE ARG 5 A HE A9 93 (fraud rule)o] HolEd A Al A} 12)

2. UCP 6009 +4

UCP 4007 500014 AA|F&Fs Fde 282 AAFEIA AN HAIG Aol A7

9) Banco Santander SA v. Bangue Paribas [2000] 1 All ER (Comm) 776 {England] ; A1 ¥, “dxFZte]
ol &3 A, TFAEI A, ARA A1E, §FHEE] 2007, 2, pp. 213-222.

10) Greg Tolhurst, The Assignment of Contractual Rights, Hart Publishing, 2006. pp. 4-8.

11) UCP 500 Article 10.

12) Michael Rowe, Letter of Credit, Euromoney, 1985, pp. 149-150. ; &1, AAA, pp. 55-58.

=)
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< ke olgld) o] AAF L Yste FYe EHA Lot & P Lgol viY
egoz AFE BF Ly T ARuidol sEHe Afdle BE 23] WAEFWME
S P Po e JUL L AYE /X E AUk olHT 4L FA LY
Afdx g oz Y=ol A kg do] vigo] ojFo] AT 1 29 H3F
% ugor A= Holn WP YN ol et FRAFE A Gert
i 3 Aot

°]2 13te forfaiting Al X o] AxFA84e] A AYa FEAIZANAS AAFE
‘-’4”\194 wielol st e ARelA AAFALEZANN XS oPFhe FHclEe
< 97 FHAen Icc FEALI A E o158 A EAE AdstEe =HE BT

Y ol2xlth.13)

UCP 600 Article 2 Definition]A] 14> - A F(honour) & A&7 A AxFo] 7153
B AAFEFS (o incur a deferred payment undertaking)dtn A FT71L AF
< ©]8(to pay at maturity)FS uigtin FASL g 2A AxFEFLe AFUI]
dell xFo] olFErta ke A UCP 4002 5009 A9k obE vb gloh 29
dl UCP 600914 UCP 4003 500014 ete 2], e o2 i e AxFgHGS 2
FEE APE &3 27F 23 AxFEf(deferred payment undertaking)ol] tHated A
AF Ee vigdel d&dvtn AL Slo} ApolFo] Boli it

ol2H AR FAEFNA AXFEGFE FINE=E APE 2P AAFENHE FY
AYAAQQAA ErFstadol st & o]& felxlel @] uhel AAFHY olHel| AA
7 EE WY ¢ don AFude] w3y oz RE Q] Age] BAHNEE HIh
IHBE UCP 6009 = AAFAERNA dAFE F2T 2ol AFHrid oA
AAF T vidstdvka st o F 2R =oRte] Aple] diste] dRiglide] A
@Eth1e o]g} o] UCP 6009 E AAFAE gt 7730 443 bﬂﬁﬂ%‘u‘:}
e o] o 23P& AFete ARFHGS FLIEE v 2 AR 2] 7
Hg AxFEFE AAF EE udde] FEHk . s de Aotk I1HER

13) EAY, “UCP 600& HF FoAGWEA BF A7 2005. 118 14AHL2 FHewr, THA%
g, A1e A2E, §5=A48H3, 2006. 6. pp. 52-53.

14) UCP 600 Article 2 Definition ..Honour means: a. .. b, to incur a deferred payment undertaking and pay at
maturity if the credit is available by deferred payment. c. ...

15) UCP 600 Article 12 Nomination, (b) By nominating a bank. to {accept a draft) or incur a deferred payment
undertaking, an issuing bank authorizes that nominated bank to prepay or purchase (a draft accepted) or a
deferred payment undertaking incurred by that nominated bank

16) Greg Tolhurst, The Assignment of Contractual Rights, Hart Publishing, 2006, pp. 4-8.
oA e GE A FEe] BHstn UMD A ojde] AS FHEA REA
=R e Aojrh. adEg wae oz RE Fedd Ay ol AL #3sA Eive A

otk It UCP 600011*1«] AAFNEFe] A ANFEFE Ysted Y &F2 o) HF H A
ekg EA @A Hol sk ; $A, ‘°47<_"91°M golo] #e A, TRAEEA, Ad AL, ¥
=R, 2007. 2, pp. 216- 219.

Aepapel el gl
| Bche Welsh ol
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TPegonre ANFHES FIHES AYE LB AFWNY oA AT E
£ Y@DIgEAE TPede AFWde] 1 g FBatelol ¥ I E Ax
e Aol

UCP 6002 %831 Santander Caseoll*] Santander/2<1-2-3)L HX|F
ARE AHEE 2AZ B orRE HEg rd2doz AHHZA ol &
Foll &= P23 /Paribast AXF E vgodfof #Agle] Santander/EHS1-23F oAl A

u

N
e
2
o
e
ok
o
~d
il
A
=,
(i,
&
|
v
s
it
w
g
o
5
g
J U
ro
lo
02‘:‘4,
rlo
o,
£,
ofo F
o2l
)
o)
o
o

A &9kE A etx 23)-23)/Paribast Santander/291-2-3f o]

A Ho] WL #E& UCP5002] -9 Aol #4-E WA €rt ©l&ol UCP 600

Article 8ol|A #1242 A&7 &A1& It FAld HAEETY AT - AF Ee
o

mjle] o BE Atz A YL ZH Santander/EHQ1S-3h2] widL3

A S sgo sdzE A
F QA B9go FeRe Al oat
9 $3E Az

. AgdARNAS) Ab7le] 45

1. 2719 43

ALFAYANA AFY 4 e AFE FDsksts A9 de(fraud exception)©l]
ol gk Al7]1e} YH(fraud rule)> F7PE o] wat Folgd 71EE H&sta e AHEE
Zol & & itk Alel gk vl B G5 AlHls RAA AdelA Al dHe 7

T 8% AUt 2 AYeR ol AHEIE it Ao 932 A& AA
AZ1e) F371 2AEA ALy T HYo] A&AuEY AFIEAE &gt
&40 EAolfE FAR/FEAAIT AEFEAN dA G A

202 FAR/FEAAANA HLESY AFEA (absolute

assurance of payment)= A|&3h= Holt}.

[e]
Al AR NNd Age BPA AFHG ATl BHA NP FANMAE 4

T

o

17) UCP 600 Article 7 (c), 12.
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£3te AHAE o1g F Qv aEnz Alel e ApgTE Algely] $skd 2
g3t & o A&7l AFEAE st EAFca e Add 24498 AWE
T 23S JHHA fEF 1 A8de A Ao FE J1golojor Ik

dutd oz APl v Mdez odiEls Adoz ALFAYNA Ale] fFe
AEHe A9 EFFe viEd gFx Z7pEE o¥A ekl d& uFa 74
2] A}712] 7)Z(standard of fraud)S& BA T2 g}

(1) w5 M) A}7je] HH18)
1) UCCAIA °]He] A

olzell A ALFAWAAN Ab7le] BEE AF;EA AL 19418 Szejn v, J. Henry
Schroder Banking Corp.cIt}. ©] AMAL ZRE yehle 339 H35AS AAEIL
U FERRe ZArdadel 2ol Jel 2grlE ARG WS gF3F AY)
(established fraud)7} &A1t FAJekar thae] 93& A el ole OEBFHA
£ 93, Qa2A Apg 93, @954 AFA At M =Y - 294
FH8e] 44, @gFA79 dF ol ©]E Sztejn Ruleo|Za 19

ol AR F2 =L YA e BAL ol AYde BEFIETAN £
o] ol £EUYA7) =3 2 Z(intentionally) FUAATEEFT S A& A ¢ &<
o 29 F=E golA &Rgle 2¢7E AFsgvie Aotk ang o] Atz
B2 £ st AFE ARG £ drka ke Folw, ol& A1 <9
o 2Jg Al7le] dFe] FAjojgtm & Floln <te]A A}7]e] 71F (egregious standard) O
2 FE38 gl Aeltho

2) U.C.C. Art. 52] 9=
U.C.C. Article 5 Section 114(2)4] Sztejn CaseE ZE3} st Ap7lo] Ui Zgo] 2

18) ==} Ab7iglE A gx)e] A& Gao Xiang & Ross P. Buckley, A Comparative Analysis of the
Standard of Fraud Required under the Fraud Rule in Letter of Credit Law. Duke Journal of Comparative &
International Law, 2003 3%,

19) John F. Dolan, The Law of Lenters of Credit: Commercial and Standby Credits, 2nd ed., Warren, Gorham &
Lamont, 1991, pp. 7-36. ; ¥F4, “AEAAHNMY 2719 459 & A7, "FARE, A15A Al
%, #E=A438], 2000, pp. 117-144.

20) Sztejn AH olHA = Al7]9] Al7e] #HEHE A$AHAO UATY. F, Maurice O’Meara Co. v. National Park
Bank(146 N.E. 637 (N,Y, 1925)9) 4 #828 MAF& 873 BHEAFAAN TALHFT e F
detan Ags Adste]l $Aol WASY oY CardozoBAby: £8e MFel AR diste] A4ad Yo
ofum Hx AF7E H9z A4EUn FEo] 2Ho] AU ¢kx EE 23] oHd AMAE ARl
PAFFAEAGNE 242 AFGAFE oldseior Fdn FASHh EF Sztejn Ruled 13F N Asbury
Park & Ocean Grove Bank v. National City Bank of New York AZAA =2 @A =HYvh A2 A4
dol@ tulAIhe YA Ak dgsny SEYAVt BES AHE oy Agn & 4 gled
L YL ALY EE AFE 977 Aokn @A) wieloh
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Hoj ﬁl—*oﬂ—‘x:— 23] NFE ART & de APY FHo st BEE AL AT
33 A Edlrhi aBR A £33 et UeS 94 Ao

EAe AlEAAY NN cete]F A}7)(egregious fraud) T ‘WA S AW e T Y9
(outrageous conduct)’ E}iL FLdri® s EF FdF FAAeFe] $ut (flagrant
violation of the beneficiary’s obligation)’ £+ ‘ZA| &AL (gross fraudy & <jvlgicty A
A7 gk orlo)a] eteldalr)e] 71 (the standard of egregious fraud)& ‘T3]
71ekelE = 9 E(simple intent to deceive) Ay FE-IA| Fow SwhEo]AY cofddh
AH719] A7 (extreme or outrageous nature of the fraud) & WXL UL ovlste A
olgtx st Aeolth2y

ayeg B ZEE AEZA»NA Ao oig B A eyt AR A F 3
I O9EdE Ha drtn & AdeR e #de “Ale B E Vet 8%
AAH A8E AT He Aolzgtm & ol miagde] AZSL e 19 e
S o4, rd, §54H T WHAE FRAIEZAE oHAY EAZ A
gt 1 E-S AW EIE 5&‘3}.23)

@© ot F Aple 7

WA © 2 Intraworld Industries, Inc. v. Girard Trust Bank?42] ERAIAL ofel# A}
19] 715 (the standard of egregious fraud)ol]l T ste] ol FENA AF ULHE
jolch & Alzio]A] Pennsylvania ti e A&4AH AN Hedo] AFaAE T +
AE e F9] Aol defge] gl oA =¥ ‘"%’E}"SW] g YA

N

i

e
pr}

=20l 1 o} A&d olf7t glvkn deHe FAAY AFS A sARe o
Foll HEele oA Ale] Afolut A gHoleiol drkn WAstn gick

21) U.C.C. Article 5. Section 114 Issuer’s Duty and Privilege to Honor; Right to Reimbursement.
(2) Unless otherwise agreed when documents appear on their face to comply with the terms of a credit but
a required document does not in fact conform to the warranties made on negotiation or transfer of a
document of title (Section 7-507) or of a certificated security (Section 8-306) or is forged or fraudulent or
there is fraud in the transaction:
(a) the issuer must honor the draft or demand for payment if honor is demanded by a negotiating bank or
other holder of the draft or demand which has taken the draft or demand under the credit and under
circumstances which would make it a holder in due course (Section 3-302) and in an appropriate case would
make it a person to whom a document of title has been duly negotiated (Section 7-502) or a bona fide
purchaser of a certificated security (Section 8-302); and
(b) in all other cases as against its customer, an issuer acting in good faith may honor the draft or demand
for payment despite notification from the customer of fraud, forgery or other defect not apparent on the face
of the documents but a court of appropriate jurisdiction may enjoin such honor.. U.C.C.¥ 1995} 714 =
A

22) Gao Xiang & Ross P. Buckley, op.cir, pp. 298-299.

23) Ibid., pp. 298-314.

24) 336 A (2d) 316 (1975) pp. 323-325.
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B, New York Life Insurance Co. v. Hartford National Bank & Trust Co.25)%A]
Connecticut NHH-Z A AF7F 283200 dAshe 738 o] EH3ichd +
jzte] R3¢ (wrongdoing of beneficiary)Z ¢l3lo] @i ea)o] =7 - 420 ¥ o &
HA FZo] A A@A t] o] FESA AFTE ULAAE st v 4o
A1) gt A gxojok dctam BAIEGTE. e, olet 2 el Al Ve
& AVIdEY H& Ve E ALEH Al 93 Aol YA FELS UHEA
% 5 dok

@ =3 Aplg 7E

A=A Ale 7S H8F AL NMC Enterprises v. Columbia Broadcasting
System, Inc,200& 5 4 Ut} o] AMAA New York €& E3F9 Zzoht AeH:
Ad FAEYE L7k 2A HA Fovhe AME oldsn glou A AT A
A 73] AL Fdgtn A oFe & AF Ev 24 At 954 Ap)
E HA=] dgd dx a2 AFrt BEA dAEle A 23 a2 S8
T AFE 957 ok B e

B3}, American Bell International v. Islamic Republic of Iran?DA}712] BA A Hoix]
€ ZAAY AxA AP 71EL HRARR s 53 9=E UEE fE3] sy
°ol2 AABtL A& AHolA 2FE §IT AV EAEtD U] ANE RE 273
I 3ok &, O BA, QAR dAA QIR e AE, 2 @ ZARE
StolE 2 23" B3 FA FEde PEIAAY ol9 BEE FEY dxr} EA3)
oo} gl Aotk

HEHe AAANAN g=d A7l &S AL AT aF28 L Arlel dert o
€ A7t A (defrand) @ o= E= wlge] EE Sl sl AYoR dud 3
stb & Foloh ey AblEeAle xE 29 4 v oxd Aple 1EL
delF Ap1e 71E BE nEY Aol ofd Aoz dAvHh orldA odxF Al
% A71el 930l AHed Alle Hee YAA mim/FAdRrt B Fdo 49
Sithe AMEE o] 1AIsta glew, ol daoile s sloiF AYS Ad=E
SRS ¥ okl A8 odle] giEATE T £ IEE fETE AHE 2
2 33 le Aotk 28

25) 378 A.2d 562 (Comm, 1977)

26) 14 U.C.C. Rep. Serv. 1427, 1429 (N.Y.Sup.Ct.1974). 9.

27) 474 F. Supp. 420(S.D.N.Y. 1979)

28) Ross P. Buckley, The 1993 Revision of the UCP, 6 Journal of Banking and Financial Law and Practice,
1995, p. 278.
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@ &84 Al 71

Z_‘
A

=

;

A e, £ AdeM e AgdARNMY Al7|el 21& 83 SRS o
Felr 59 HPE A3 Boke §53 7)E(flexible standard)E 288 2874
< AABtE Ut SFEA bt g 9 Wh(breach of warranty)¥ viE=Qle] EHE AR
39 (outright fraudulent practice)rlolol]l A& 7] ojFth Iy FEYA7E FGF
8kA] g Wik olyg} ofd st gl AFAYY xUlElE AFsghE AP
HE Haldvtn & Aot}
et Hele] gRle A EAC didled Edd FIEE dildAe < =8 AL
719} Q3 (fraud rule)dtoll Al §E2 A}71] 7] (flexible standard of fraud)S &3t 3l
=il 2 89 "M A71Y A x(degree of fraud)v EFS #{¥Kbreach of
warranty) 2 ETHE A7) Alole) oji giRo| EAlsh= Aol SHAeR wd F
HEZF gho] s Abrle) dFe ASHRA geth v P 89 Abe
AA7F FHHATGA A9 dEe
ARG 713 BEo vl Hox=
}.30)

=Wy

H lo

ol
=2

o) A4t aHne o Nl oJFd A

A=)
R
Zolxtel WA B F24¢ U3 Y Aol

@ HAANY 7E

WA Y VIEORETRS] i 58 HEEW kel FHE : standard of constructive
fraud)2 Dynamics Corp. of America v. Citizens & Southern National Bank3»2] AzelA
ZolE 4 gtk B Abrlelr Zx|o} BRAPIHA S 2G4 (injunction) & EH 8t o
=3 Zo] AR

A B HES nFHA Ao] oyt Hde] Uzt AR AA A ¥
3583 A Agsle] gk 2AM9 2ol FEyo] 9 FAE AT A%
A Y93Dynamics Corpe B84 £8u3E 948 24 A78 F sde ZE 8118
$yd g8 gle Aotk A FugolM Fele ¢ulE riAe AR AL
(defraud) T=& F-38F FEA](misrepresentation)= 23 Q89le] oty Foz Arj@
Py l(court of equity)e] FHNM HWE T FPUL oF, 2 e FA
(confidence)S X5t FAF wE 29| 2zb9 2 &Y (concealment) & EEI =
ole}, B} ZAtelAl HalHolAY T 22 sl EFsta HlHA o]de #
BFARIREE FH3e Aolth

29) 392 N.Y.S.2d 265, 271 (N.Y. 1976)
30) Gao Xian and Ross P. Buckley, op.cir, p. 307.
31) 356 F. Supp. 991(N.D. Ga. 1973)
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el o XY o2 Pulste Fdxte RE e APl 438 A&
sl sl Zolth 28 Ale 182 7Y AAgle] A=A AgEe] Aotk o
olfe AAHAA oldFEE 3t AME tehe ditdez afFEe AR T
o] FojA = A&AAH FAol si7] HEelth
T Ab7le] AFg HeEl] % slEe] vR v AP0 v wdgels]l
(apphcant)o] A9 S T 2R7F O] gk AR AR Al Ag

S 3Fstele e dBoBA &M Holrdd dEste Zlolth AP
},101*1 Tdejojg]Qle] FoxE 2R wEA s WY 48 ddetn wrh U
e Ao A%z UstEe &z FES ok A €k d7dA A9
AE|(fraud rule)> shte] Sedo] H& Bloltth Ale] PR & oHgslele ol FES
I S W oz dAZ z22id F37 vehda sle Aotk

YR Aple] 71Ee]l YR WA AFEel glow Al dFo] 4gd JhsAol
oz AgAd i AFe 7Nee gAHE Aojzt T Aol ol BHAM ¥
JA}719] 7]E(standard of constructive fraud)< 2|9 Fojof &tz Zlojzt & Aotk

x

2) /A U.C.C. Article 58] =)
7834 U.C.C. Art 5, Section 109914 th23 o] Ao} gt

BY 2 7HE AR AZHAAY EE AAHoE 9 oA, Ee ol
INE Q% - ATk Aol Sl ue) BAeq Ee wAedd] da A
9 418 B W stedd e 24 ddede Ad9a PEERCET
18 A% - AFAY AQE & Uk

2 2

A

‘;‘

A U.C.C. Article 55 A|9Fd) o2 A9 71&& AAF Al7|(material fraud)S]
MdE A"et gloh D8 (commercial LICOA A “dAH A7l“e M7el 34
@ A1E wgeo] AR FolA AAAelAY B aud AIHA B9t 2 2
AAgA FARNA FHE AL A L7383 e Aolth

32) Ibid, p. 309.

33) U.C.C. Article 5-109. Fraud and Forgery. (a) If a presentation is made that appears on its face strictly to
comply with the terms and conditions of the letter of credit, but a required document is forged or materially
fraudulent, or honor of the presentation would facilitate a material fraud by the beneficiary on the issuer or
applicant.: (1)... (2) the issuer, acting in good faith, may honor or dishonor the presentation in any other
case. (b)...

34) Paul S. Tumner, "Revised UCC Aricle 5: The New U.S. Uniform Law on Letters of Credit”, | | Banking &
Financial Law Review, 1996, pp. 205-225. ; Official Comment on Section 109 of Revised UCC Art S para
2. - .. Because issuers may be liable for wrongful dishonor if they are unable to prove forgery or material
fraud, presumably most issuers will choose to honor despite applicant’s claims of fraud or forgery unless the
applicant procures an injunction, Merely because the issuer has a right to dishonor and to defend that



n) oA AegAYNM P AFFAEH S LdF3e del AFE 7e F
& Holm g+ Aolth UCC Atticle 59 3 Ap14d3e] 473 AL L8 e
ALY E 2P0l HEY AFFANMALEEH Fe2 Tt o|FAA &= &
dgelEl ez RE Y T FAFIATE A TE 2AZ AR AT

g Qg - A-E # itk

el 2d i ALY lE APl BuE] dxske AR AAd dEte Ag - A
At 1 Apilo]l AAlE A7E A4 )
B2 AR A8GAg A Arle] 93 Wl XFEATAEEE ] wate] AR &
= ¢ ALHA Fevhs #Yo] FFAEHA e Aolthd

AA UCC Art 583 EHAE $Axte] AlFHx
273tn Y Ao olslHnR “dAA A 7b Fozte] Aeldd EHrd A84A
A H% Azkgk golo @ wolmala gl Alolthie

AF UCC Article 5914 Al7]e] 9zoz “AAa Al7)7e] QA2 wolselA @
Ground Air Transfer v. Westate Airlines A2 HeAd ] 29& T3 gl Holth
old] MER FARe) HAAH Al FAAV AFAFE /ARG T 45 e A

Z)(colorable righyZ 7FAA Eate A9t Q5o e B2 AL A 2

i
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dishonor by showing forgery or material fraud does not mean it has a duty to the applicant to dishonor. The
applicant’s normal recourse is to procure an injunction, if the applicants is unable to procure a injunction, it
will have a claim against the issuer only in the rare case in which it can show that the issuer did not honor
in good faith, ; ¥ oS HolRW, Sz}l 1,000 barrels®] Salad Oilg U= AL Aoksiglout AR
i 998 barrelsE UEEHEE ARk ULENE 1,000 barrelsel slFshs &4& ArMSAH Fox)
o 9 Al dlgeics & ¢ ¢&AEE 1,000 barmelsol Al 2 bamelsis L A Ak A FrlaiA
Aol Yuke] sjelx Yeorvw AFEA(njunctionE A T 4 glda s Aejuh Ey o] 7
o wrel 220)zh4E YA 5 barrelsTHe AAFF LSS AAE L YLNE 1,000 barrelso} S Fats 3
Ax Ak ol £us] AAA A7) @ s Aol

35) James G. Bames, “A US Views: US Codified law is supetior to English judgement law on the fraud
exception to the independent of letter of credit”, Contrasting UK and US views of the controversial Banco
Santander case, DC Insight, Yol. 6 No. 3 Summer 2000, p. 7. ; TA%, “FAGFF deld #AF A+«

Tasrs]x) ), A3d A1z, S539EE, 2007, pp. 223-228.

36) Gao Xiang & Buckley, op.cit, p. 318. ; Ross P. Buckley, op.cit., p. 97.

37) Ground Air Transfer v. Westate Airlines, 899 F. 2d 1269, 1990, pp. 1271-1273. - Westate AirlinesZ Ground
Air Transfer/ 51210l A Charter flights® $18le) &F9} Crew Service® AFsbs Adg AZsbdvt
Ground Air Transfer/-§41¢1-& M55 gsta] Ky] xpale] Aehadel oft-g oldist ghe 4o de&
AX GEF 7] 4% AFEENEY(sandby L/OE AAdstick 2y o] dggels v 9%
[Westate Airlines/d57F 2840 o8t HFE shelar & wjo] 10U8Ae] Eels ¥ i(default notice)E AlA]
@ A welshelth A4 BAo] MASK FPAAE BT Auplel Ak HyaAkT TR Y
Aolth, 849)/Ground Air Transfers A5 /Westate Airlines7} 218740 &3 HFE iujsted 250 AF
stojor @ aFAFE HFshE FE AFFTAVMARNEE W Atk 1Ak E FaRhAT
[Westate Airlineo] 7] B2|3}A4 AFFA7F THEAATG 2y Aol e wde ddo] W= A
oltf. 1 o]lf= G Brh: Tl Westate Airlines/HTE $412/Ground Air Transferol A “104 €1

Q] =

o o)

“Z SHgdslgon] 19 aT7E Al WATgR HYsiA o]Fozl Zelng Holm HEH
A7 stgcded o S48 5 9s Aol a#n g 49U Westate Airlines/X1F2] ATE AR Ee
A7 Ag AEAel o9o] el @ivhe Aol o] Abgdl A At EAEA] e tha
dsta e Alolrh
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duordr vy

A7} ZAEA] g A A AFFA 2HE F e Aolgn olt}.

e AFFAE PR ge ik B i 288 o Hdse A
FAE EHA gttt aEz Aple deje £t AEEHE FERES IS
3 o] AdetA] 2 Aoz ¥93] AAHE T2 APl ddEHe Aol
OZAA LA FAzLe] A&l 28 NFATFE 3&3tn UA FAY, @AY
gt Fxte] A5 Ee I TAE FLAAAY, @AY E old WE Aol F
2o AFATE AHOE AMAFEIoIAY, a8z @FARe] FFFA el dP2ae 9
ol Aese 5Y-FAP9 oIy AP EHo] ¢ o ool & o f{E
A Hol A ABAYY &dHe Aol ddE e Aolgdn sk Holn®

Western Surety Co. v. Bank of Southern Oregon392| EAAIAE “AAA Al7|7o] A
Ho] 9=, B AbAe)A Black Oak Construction Co./2r8ie]#]¢le] Washingtonol A<
AAARIS BoldiskAl Hoj olgEFe) o FFE HEH Bo2A AeAd A7
A€ A7l A% FolgS $ePsle] Bank of S. Oregon/TP 3o AASIKT
Bank of S. Oregone 17} W8idh AE4-8 Oregon?] AAAIYE H3k] LPd Aolm
WashingtonFo| 4 2] Algdelle #do] gtz Rx JUIE AR o8 AF - AHIA
t}. o]o] Western Surety Co/¥ 3% Bank of S. Oregon/™ 1.8 #23 AFAHolgn F
Fstn Pdol &5E At 28 1 28L 1 A&7 SRR Aidt
A=l d&E BAEhe FAE ANA RG22 HiEAh HES AR ucc
Article 5 Sec. 1098 A3l «“dAH A9 71827 2L, il /Western Surety Co9]
B g AT

T & «AAAE A1 B-E AHOZE New Orleans Brass v. Whitney National Bank and
the Louisiana Stadium and Exposition Districtt®E & < th. £ Al7o)A] New Orleans
Brass/'23} 2] 81Q1-2 Whitney National Bank/‘i%*ﬁ 23} Louisiana Stadium & Exposition
District® T2 3t] ddg AF Z3e AFESASALY S JF3ur R
2 U BXF3} @l @"‘gﬁ}ﬁiw‘ﬁ Louisiana Stadium & Exposition District/4*%] A&

{

Al

-

Y
L o N

38) Gao Xiang & Buckley, op.cir, p. 318.

39) 1999 U.S. Dist. LEXIS 8863 (D. Or. June 9 1999) aff’d, 2257 F.3d 933 (9th Cir. 2001) - Western Surety
Co.i= Washington5% OregonFo) 4 FAYF & 93t Black Oak Construction Co /RS Yk
©]3 B Z(performance bond}S 33} th Western Surety Co/L312 I ojgnZFg o9 nF3y| Hshd
Bank of S. Oregon/¥3&3oll 93t} 279 AEFE AHIHG. T o] 2740 ] ANEGE dUUSE
A TR, FENDEE O]X} Zgd BE 23 248 255 Ik Black Oak Construction
Co.7} WashingtonFoll A1¢] AMARE EeldstA gz olfuFo] & H7& Yosid € Western
Surety Co.:= A-874] 9 XFS wgedd] AFegd oyt wgesge a7 B NEFS 54AF
GAsle] L3P Aolgkn 5}04 o1& XF Adsgrt gL #FyaPo] 1 NEFAA ERAY9 "}‘ﬁ
gt Agsla YL WA e F=AS Zﬂ 18kx] Esldgo s %J—/Westem Surety Co.o} 28 #4&
&t

40) 2002 1. A, App LEXIS 1764 (La. Ct. App. 4th Cir. May 15. 2002).
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ALz M2 A FZE AAEHTE New Orleans Brass/'Z3o}g¢l e AAE A {7t
51919 FAl(false representation)”} T e o] glom ALAd od PIFUESL Eolhd &
e e 2UY Aolge A ZAR oY AF - AFE BAF A% AFIA
7HHEARE AL AEA oY NAE A

dayee] BEe 9A 2okl AaeIMY & UCC Article 5 Sec. 109914 1% 8L
Ao “AAR APl 718E A gste & HAEVLe] 9AE st $olxe] General
Air Transfer AF19] BAEE Fxsle] vhga) o] A AT

(2) B=ellM 9 A7) A

d5o] WAL HEAHoR A ded #F S H LTl
SAE 278t dSo2A AR oo HIE Al=sta ek 2T ol o]
N FAGA SAAG gisle] Aede HEZQ glo] 4 F<lo] sHssleiol %
T} 41)

olg)g d=He] URE Harbotrle v. Nat. Westminster Bank$®e] AFZASA Kerr A}
of ohge} AN FHEtd B 5 gk

YoIH e e

l‘ﬂ fil

Rlas}

3 ol Azl Foddte] 2HY
= AL T3] YA Aotk 1 28] Axe ZAZAN] A T EAjo|
It agies &g Bug Avie §ng HFd 248 XM‘(‘S}EL“: He

T Aol 2 Alpdel EAE 2%d FA 2% rhed WHos st

o] o] FFPsloiot e Hakee oFE W)
Es

S, i
[a]

ole} e AAS A Ae A& United Trading Corporation SA v. Allied Arab
Bank Ld DA Z gRl=m glrh. £ Apzde] @A HYde AFSAAES Y
A7F A7Vl elgk ATE st o] wEeao] Alyld #ale] FHAA R QAAEIL UF
< Yehlle SA7F WA Ao sPesttha #Astn ok G Hel sk 44
b Zol A EuE ohgl 239 ZolA] AZle] diste] IAEA Sl&o] FEE o drte

41) R. Bertrams, Bank Guarantees in International Trade, 3rd ed., Kluwer Law International, 2004, p. 265. ;
Gao Xian & Ross P. Buckley, op.cit.,, p. 323.

42) [1977] 2 All ER 862.

43) [1985] 2 Lloyd™s Rep. 554
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Z =
ol¢} ##M3dte] Edward Owen Engineering Ltd. v. Barclays Bank International Ltd.49A}
Zol|A Lord Denninge SzteinAVAS #Z3dle] thg3h o] #A|SHTh:

e 2842 9 ANNFIE A2HAAY EE AFAF AR o
Folgithe AHE XSG 1 43N ede Al A7t e RolmE 1
A ookl AFg oA & Do,

?lxlﬁ}gi*ﬂ ke Aotk 232 olgt AME QA G AHA AFFFE BT
Zle A3 drhe 9uE RE Aozt & Aotk

United City Merchants (Investment) Ltd. v. Royal Bank of Canada4HAFO|A A|3}+e]
AbZlel &g BA Ao thete] Lord Diplockys the-3t 7o) =4< AAlstn Utk

of AN F23 2HE edol FUA AZAFAAN 2 AIA BT AEE
A

FelAe)] o Beledel Aekgel R Sg A4 A9 B Lu
ARl Bl dslk BB F FEIHFIAL Aege AR A7e) =24
or Adoz Baeddd BAH BE $Ahom %:11111—1 EHEL L

NE AFE AN AS oo AFa

Lord Diplockel] ©J3tH, AA|d & 9] F7](material misrepresentation)= 42 HE)A
A1l A3 (fraud rule)e ALY & Ju AP dFclga gt Aotk OM] o 3k
Raymond Jackw “HA|A 937170l gishe] thaa} o] siadsta gloh:

5] 9] 7] (misrepresentation)©] 2h= S0l APHAYS] Al)(tort of decei)E FAASHE Al
713 51-?437194 897 ges] 273 dEolvh APEZY A1 thee 891& X
st tk: &, OBV]Y LFE AAsln, @1 FAA g 4ldel gln, @A
°] &1 :th] ] 3 F50] Folthae) A (material) ol 2t £019 ofnl= 289
AFeFoll dd AAFHolge ouiE JAE Aolnz wd MF7F S ZHI
i 2go] QIR A 2 AMFE AR AYS A1 e Aolgm & Aotk

44) [1978] 1 All ERR. 976. ;
45)1979] 1 Lloyd’s Reports 267, Court of Appeal: [1982]. QB 208: House of Lords [1983]. AC. 168

46) Raymond Jack, et al,, Documentary Credits, 3rd ed. 2001, p. 197. ; Gao Xiang & Ross P. Buckley, op.cit.,

p. 323.
47) Raymond Jack, op.cit, p. 197 ; Gao Xiang & Ross P. Buckley, op.cit, p. 323. ; Official comment on

Revised UCC Article 5, Sec. 109
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A71ellA A A (material) 2 F$9] E7)(misrepresentation)] Jv|a} Ao glojA
Raymond Jack¥ Lord Diplock2 tha3} Zo] oFzte] zboldo] 2ith48) =, Lord Diplock
o oJshd SNEVF EFe] AUV dA A olojof Foz, T MaEde] T o
AE AL ABA BVIEETE ol EFQ] Ao ofFd dgg wAA ooz A
AAolgtn & F gloke Zolth 12t Raymond Jackol 93ty Agsde LdUxs
$BA #/Pvhn sk AL WY AzlSHdd Fald] gztsle 2y dxE Erlskdn
W oolE HFd £ I MFE AFARY Ao dxHolgtn A ste]o} drtn
st

Il AeAANE FAGte WEAM Al JlFesm “AAd s
(material misrepresentation)”} 7 %] o] »l% Aoz Veht qlth Al7]el 7l digk o
=9 YAlE ul=FlAe 71 UCC Article 5. Sec. 109: “HA|& A}7]”(material fraud)o]
THE W8 Aolth oMol AE] tste] mae] A9 vlm BAEte e

SET A dvtn & £ gloy v AHeR aea 52 FHHeE A
ol Ak mFelA Fate] Aol 43 B Al A7t iRl 44z ¢

8% Bl RAHI e ¥ FFdA e AIAY ABlA del(the state of the
mind of fraudster)E F LAt = Ao|th49)

o g o

V. dx13&ef 89 #8584 =%

23718 vk} ol UCP600 M= AAF
A AW A7 &g stdes Eswetian st sith e ol 2
AR FEeke] #elo] gt wefeie] JH|RAL AFHOE Foxs Fo] ohn, A}
719] 2ol HEHR] grofolyt Qo] HTE Ao fejstdol gty F, AAFE} &
BAL A8 58 F049 939 dejgl Ap|dEo] H8EA] gol AAFE

sobe AAF EE dlgshe Agede A
L.

o
1o
:10

.

48) Gao Xiang & Ross P. Buckley, op.cit, p. 324. - Raymond Jack®] 42 ME39 Az og dA
she ®rh U2 Aelgtzm A4EE Aot Lord Diplock’s?) ¥ FHsle 4147 #d HeEd 474
Haho A ol d soleka A A gl

49) Gao Xiang & Ross P. Buckley, op.cit, p. 326. ; Ross P. Buckley, The 1993 Revision of the Uniform
Documentary Credit. 6 Journal of Banking and Financial Law and Practice, 1995, p. 97; James G Barnes,
opcit, p. TA “Fxg] MAL FAIAr|oR g wases 2 dstee ko] xdsta ofF A
o & ”“301,&3‘39..##‘4 LHeg OVW}‘“ Hlefle A&s Aesta deba getn sk
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ol &3t AEE LA AF dal AFFr7E frEEolop ke Aol
olg} 22 AILH FA &9 A tsT 2t

(1) Ml A3 AFA AAFSPe] Ap7lef A EA4)
dutdo g Aprlel f2o] A& AF2PL A8 V1Eddd SHFIEY d
Ao A&E U @A o2 A ARV A8 dAdT sjei= °1 of gk A

F RRre 44874 2 ot B Al ALS 3BT & A FEE A%
AL, A9 AL AT AgdE BTan AT AN Wl AFE AT
¥, ash 2e ede AFe ANG wPed Tr BYddonyy 4 2 A

g 97 B doano

ok g B TAY Ablel AL A Aol AF EE oAU SHolA
& AIS 934e Aew + @l o AT g9 P9k uE WEE HaFD 3
o olE, APINAe A3 Bdse] Ad wE T Bedd dFHn dE Ae
250 St 1Y 9A A9 ARE QRER] B A AF T g eale 2
FPE 9382 Yk

aeEz, AAFEGS AT 2do] BPePoRYY JBW] ARAE A A
A8 A7lS) AL AABA Ren AF B YT ALAT 1 FENE QPR
& gk

(2) EA% AT 2] FA9] B5E

ASZAHAM AFLPol dAste AF7F AEHNAI = E7dla FHAF o] F2
HEAE AdS oA Hd 2L a9 2 ARE AF A H(wrongful dishonor)ol]
b A AdS AA =7 g2 AFAR oM AFE H=E HeA @k o9
<89 HEE A9 HeAcdE Hedn A1dFe] HEe AFede] A
ol & AFA APIZE BEstel Fzte] AF F77F 24 §igo] &4A 5
QFHE Aolnt. aeg, 2 9448 A4 AFLYe AFALL AEF A
g AAR Al A% A glolo dnh v, BFEF Ale $AE 2AZ AFA
Ag a9, of T AAH AbI7} gdeel BEld A, AFede oo g A
£ AA Bk olo] AFede daoel Tr BYegozrE ool Ayl A
& ANY B 3AE FEITEHEE, B as 22 FAV AR AE 4%

o X

Sorlr e @ o

<
2l
= 5
A

50) Charnikow-Rinda v. Standard Bank (1999] 2 Lloyd’s Rep. 187 at 203. #=.

51) Xiang Gao, "Presenters immune from the fraud rule in the law of letters of credit” [2002] LMCLQ 10.

52) tii€l 2003.1.24 331 20010468266 @, B AbdlelA WL A ggdge] Aot g FAL. AR
g BATE $ol AIAEE 93 AdYAY B odE B FRE o7k dvkn 945 ohual
oot wgede giste ASguEe 48 7 ¢ dekocn Ak 9ok
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U Aol 9FHA god AFAY Brke AFE sl g ages,
AN 2qo] A7le) AHE g, AFYRAA o) daNE AF AL =
A APl BEE 2AE FuST golok BB BN Wold & fuwh, AFe
B& A4S H8se PPEA AFALL H7) AL HET FAS BeE 3
& o] YukHoleh AFLPol Folafe Abls BAL FUE St HrigE 1
q8 FA7E SRS VIS TR0 Y ede WEA SR 483
FY R A Fetelok st olo] 4 Helk mzHc,
oleigt BT YAsfe] Trpx RRo| frelstolof Pk
AR, B3RS APIS FA} AGLRO AZHAPARE LG F o BAG A
SAE SR A3 SAALS 2T gRE AA Gtk ROl £
&% A7l @ BAANNE F2 ool ol Tel A THeY Er B
Folgow, AAd FAse FB A9 Hlo] F o gol@ AFL
& AV BAE $xee] oo BAg gsAY, AVILAE Aested ¥
% F, AT olAD eqlA SAALE Aol ANE BARA §

AN SHe A9 BT S At dehd, BREG AV 3 me 9l
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A, AFeRT YA Ao AP Aol AAste ke WEol £AY
o Hejof Arke Motk A 714 Hlel o] AT A9A Hge] 7)Fe] Aol
shth. a%7) gRe] ol veke] el FAMe] wimbel whek Able Aol theA A
= | ASel Wag Avlel 542 AVldEe) NFEew
wrss) mlEe] Agele & o §sl AlY) 2AE Qe e
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of ol Agd & Utk olde A%, AFeA YA 23
% 97Ye FAYOE ARt Aol

)

53) Edward Owen Engineering Ltd. v. Barclays Bank International Ltd [1978] Q.B. 159.

54) Turkiye Is Bankasi As v. Bank of China [1996] 2 Lloyd’s Rep. 611 at 617: “If one side wishes to establish
that a demand is fraudulent it must put the irrefutable evidence in front of the bank. It must not simply
make allegations and expect the bank to check whether those allegations are founded or not.”

55) Edward Owen #elol X HA2 Abrle] 43S A8 4 Ade A]e 7188 HJ&E A7) (dear fraud)’ 7}
d5E Avetn d4sta ek

56) Dynamics Corp of America v. Citizens & Southern National Bark 356 F.Supp.991 (1973) =
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2. @23 23 18 A AP 23

A% AFLYe Aede Boe 933 ozie 19 Ze PAE FUALE 239
AAT BAEdrh AL AdfolA FF EPPA AFE &3P0l & &
A g da] HAF T vddte AFdle A7 AFAHRIE ¥R R,
UCP600 Article 7 ()l -e AAFAERNA XFT7ld ojde] AAF =& WA
'A% 23] (nominated bank)’ollA] P LaPo] vkl Fotctn FA S Uk A7]A
A% &3 UCP600 Article 20 whe} 2328 o3 4187 AHE7Hsstes A Ho
Ue P& Tz Iy o) -GG NP Ag2Polele] AAF e o
A e AEFAY v Az AFE ayeR, AFPLge] opd 239 A3

e H3A] ¥ F & Fosiador &

V.F8 ¢ 2&E

Aol E=edutel o] AXFALEAAY AN EA He RE A1 o 9(fraud
exception)®l] 93 Al719] Y3 (fraud rule)S € < Uth UCP500°] &A-L&5 = 7|3tel] AA|
FAEANAY AAFHFE FEF 2ol TAFHE vz AFHA oF
73 7t ol wiYge AR SPYPo 2 HE] ATl BAHZR @ttt AFid
olMel FARYFEARAAAFIL AR HEE A1 dode ofF A7l dF o]
2 g5 doe Fg o2 RE F3HR] @] wffFolohsn

A719] o elol] o d Alrle] YF e AEFANAN AFEA] 2L AFst o=
2 o] ALE Fuste 8<e] o gon A LAY AFEA)TgE AF

B 298 TP YA AFTHE ZAR e FH - FAEY EF dkste

ol# g A& AR FA-E #EE UCP600d Y BAFHUSS ddE 5 Ae A9
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58) UCP500 Article 9 - Liability of Issuing and ... . (a) An irrevocable Credit constitutes a definite undertaking
of the Issuing Bank, ... iv. if the Credit provides for negotiation to pay without recourse to drawers andfor
bona fide holders, Drafts(s) drawn by the Beneficiary andfor document(s) presented under the Credit. .. ; 4l
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59) UCP500 Art 9 - Liability of .. and Confirming bank. (b) A confirming bank of an Irrevocable Credit by ...
(Confirming Bank) upon authorisation or request of the Issuing Bauk, constitutes a definite undertaking of the
Confirming Bank ... if the Credit provides for negotiation, to negotiate without recourse to drawers andfor
boni fider holders, Drafi(s) drawn by the Beneficiary andjor document(s) presented under the Credit. ...
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ABSTRACT

Analysis on Validity of Discounting the Deferred Payment
Undertaking under Documentary Credit Transactions

- with a Special Reference to the Application of Fraud Rule -

Jaephil Hahn

This paper is to analyze the legality in which the fraud rule allow the issuer of L/C or
a court to disrupt the payment to the beneficiary under the deferred payment credit when
the nominated bank for deferred payment undertaking made prepayment or negotiation
before the maturity date and fraud is identified to be involved. Since the function of
commercial L/C is to provide absolute assurance of payment to a beneficiary, the fraud
rule based on fraud exception has been known as the negative factor which lead to the
disruption of “principle of independence & abstraction” under the commercial L/C
transactions. As a result, the fraud rule is necessary to limit the activities of fraudsters,
but its scope must be carefully circumscribed so as not to deny commercial utility to an
instrument that exists to serve as an assurance of payment. But the fraud itself has not
been firmly established because it is inherently pliable in its concept. There are numerous
contents to describe the application of fraud to the L/C transactions as a standard such as
egregious fraud, intentional fraud, L/C fraud(omitted here), flexible fraud, and constructive
fraud. And so the standard applicable to the commercial transaction as the fraud rule

would be high or low depending upon the various standards of fraud.

Key Words : Deferred Payment Credit, Fraud Rule, Negotiation of Credit



