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(3) Mt Pk 6(1995), 10, 18, #i% 894%5 2321H: AYAA| A7}
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A 9 FATE 2 FR(o]n] 22| A}l FHol e 2AUY T
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(1) fESL P RAFN 63(1988). 8. 12, #ilF 1301+ 1351H: 37H Ao A}
BloflA oplgt JARES SAH(EIGD 7T Bl EAstA] ¢ A B
AZ At Aol wsto], ZFARE UEtl= o5 Bl glaL 71l
hAte] FAto] Qg A ol A 1730 A1 eteA FAIE doxl A
o] glo] ALY Ho|| wslo] TNz Rz stofg FHlsto] Hefal 8
gotaryt o) thsf] 2ol qlokar sho] v A|714% A|2g A|7152(5
W A755% 253t A|7562) o ofgk WS HA

(2) HsHP] 5K 10(1999). 3. 20. Ui 166975 851H: XX]YS WHE
Sl Q22 7) ElA|E o] QB R T Fold B RZ(AHARGE)
AL oE & AYstA] 22 AHollA U & A7F Fold oS A=
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AoA 1, A3Ael thak 7eBSlel hal Alela AFro] 2L

ot 9= F eS|

TR ZRE 16(2005). 5. 18, #iliE: 1863+ 911H: Al Y A1} <)
oM FAREFeR AaEs UH A7 w7 W A2 FATOAE
Aafigt ARjtell tiste], Falit SAkE Folle ol X3 deS she AR
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+ Tarasoff I T2 o5 E GAITL|A} Fo] YULAE A3 &0

2] 13t 29
A BFSFEE WG A B sl glel o2 49 Hee] A
of 7] Wholty, etk Yo wlstel us) YA ] W7t AhA
05 Frhz of7jolth. Uio] nlse] Hls| BAAES @ Wk wel

2o,

v, ule] ga: Wel o e g FHoz
1. Tarasoff =z 0|H

(1) Fojolitehs e AR/ Adolely Bk Ho) of| flx
2 solz BES W selt 490 weEe o X H) B¢
Ak 2ol A E 0= HolR o] HAlnt olate] Azl et wze)
S Aol wre A wake Zo] gt
(2) AgAoR ABAAIL Aok
SRS B el Gold 4 o] sl
& a7} w36} Afolo] AFRAZ} QIEkaL & 4 QK] ofHelet =
N A
Holth, Tejwl o] AkuAZ 23]
= ago] glofA BEIAS AT
3 Anke BEehA) Rob BAL FE7)E o] ek o 4,

(privity of contract)

ofl.

13) Joseph T. Smith, Medical Malpractice Psychiatric Care, Wiley Law Publication, 1995, A
341" ©]3}; Robert I. Simon, Robert I. Sadoff, Psychiatric Malpractice: Cases and
Comments for Clinicians, American Psychiatric Press, 1992, A|192W o]3} 5 2%,

14) W. Prosser, Law of Torts(4th ed), West Publishing Co, 1971, #|325~326%. o] &2 o}
oA Hi= Tarasoff FZAo] Itz Q&=L glrt.
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BEAY w71=7]e ol2F . I Agol e Aol ojn] ST EA
Rl EEtee ofoA] el Eeket AA|R At vig® S2le &
Aol B7]aL Aol Wil sl I thountol EE A
SARIZL R A 22 2FE0| A JAdeRE FEEUA &7 oY

e
Hrhol HojxwlA] Bkt vigre] A7l HHel o2 @S s|cteld
a7 A U3 AL T E A SRS To Aol o
%} Palsgraf v. Long Island R, Co, &Aolt}, ¢ B2 #3312 25|
b o715 (foresecable) e ASHAF gz AgAtol dfotols 1A
A TR Ffofis) AoFAY
bl o] G - Sl 4% de Az Brbu ko o
W 9] A HESRUS Bei7h AR 2p449te] A ol
L A BebE fasle] BAGIAL sk 3 4 ot Be

(3) oA E= Tarasoff v. Regents of the University of California
WA olRloll= ofitel ghAf Atolof BIUFHF Aot FAsHA A8

AR AEEAe] Adaeld wuk oket AT 5 PAAT B
ofoll FARFEANA 9lo] 1 F8E HBmO =K WobEol Ak, o]t
Foll osto] AEAL Hololt ALBle] FRES gfstol BT F

7F obd 3 A mIpo A LA H miHeluy ZRbe] A A9 5=

NatolAs & dAote Ao 2 AataE o] a2 F= AT
Ty 9] dFel= dlel= A=l s A9 dee) B A3

Aol A ARl AAE Btefof gtk AoRA, AT A= U

ol

15) 248 N.Y. 339, 1928.

16) Id at 344 (The risk reasonably to be perceived defines the duty to be obeyed, and risk
imports relation; it is risk to another or to others within the range of apprehension).
Christopher Slobogin, Arti Rai, Ralph Reisner, Law and the Mental Health System: Civil
and Criminal Aspects (4th Edition), west publishing co, 2004, #|169~170%.

18) Id at 341.

19) American Medical Assn Principles of Medical Ethics §142, 1957.
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B AHEIE WIstelof Gtk ol QHRE 1 o2l 7|28 F1 gl
d, Tarasoff T2 o7 Hol ofat & el o] 23] oAt
o Ajegel] WAA giel Aolck 24

(4) BEPAORE FTE 9US TASAY A3} ThE A B
ejao st 2S solof & T gtk Alo] AHo|GXT2) A
7ko] Aol ujet oakel HAIREA Atolo] F-& olxe} A4 AT} 9]
sho] T3hE Qe AR Afolol] B BAL AYEE A4S
WolSo] 4| ¢k W USo] L] AL} 20 o) Al
Age] WES BAY o] drhs AXE WA Sk g A,
o] 2L A “(a) BYACYATIAD L AR A AT Afolol fsg%
A7} Asare] WIS A oS Rysis Bud WAt 9

20) Hofmann v. Blackmon, 241 So.2d 752 (Fla App 1970).

21) Wojcik v. Aluminum Co. of America, 18 Misc.2d 740, 183 N.Y.S.2d 351 (1959); Davis v.
Rodman, 147 Ark. 385, 227 SW. 612 (1921).

22) Semler v. Psychiatric Institute of Washington, D.C., 538 F.2d 121 (4th Cir 1976); Vistica
v. Presbyterian Hospital & Medical Center of San Francisco, Inc., 67 Cal.2d 465, 62
Cal.Rptr. 577 (1969).

23) O|F TASL oAb B Wiz Bape] PARRE jabe] 3R] that W ln}
=EHEtE ddlE FH =72 3} ok (Robert 1. Simon, Robert 1. Sadoff, 7| A],
A1947).

24) Joseph T. Smith, ZA|A], #3424,

25) Fowler V. Harper, Posey M. Kime, “The Duty to Control the Conduct of Another”, 43
Yale L. J. 886 (1933~1934).

26) W Prosser, A A], #|348~350H.
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(b) ARCIAIZFOIAD) &F A3AH( I 3 A}) Abolof] A|3A7} HoHRE A&
T ¢ S TEo 5 BATY Sl A7t obd & -k AI3AL
£ AtolA EelA e g S8l 7ot A& 9 U sith = A

SHYY AEHO|EHE(Q) § 3159 T2 HrgEQict 27 o]of upzt
H= ARG Bl BlEFEFA QRS sfasteH Furdt flddo] &
Estofof gttt A= FBFA L, 28 Slovenko W= A7|A T o
ozt BAlAA 7 A3xbol| Al skl Faket o1 e] B A A3At
L Aol AR Sk Alo] Al R & o) AREA Q] sfolm 29) 27| A
ojg& AR Expo] A9 o] AR oS AHE Alo] Hrhal & 4
AE 9 Estr]of o]=Fict 30

(5) EHYAN S AHO|EHE(2) § 315, § 3193V} &7 Tarasoff T
2 9 3 FE5BESY o|2AQl ZAVE HelRltkar EolXe Ao]

Merchants Nat, Bank & Trust Co. of Fargo v, U, S. #Z32)o]t} 33) 9]

27) Restatement (Second) of Torts §315 General Priciple

There is no duty so to control the conduct of a third person as to prevent him from

causing physical harm to another unless

(a) a special relation exists between the actor and the third person which im—

poses a duty upon the actor to control the third person’s conduct, or

(b) a special relation exists between the actor and the other which gives to the

other a right to protection.

The Principles of Medical Ethnics with Annotations Aspecially Applicable to Psychiatry

(1st ed 1973).

Ralph Slovenko, Psychotherapy and Confidentiality, 24 Clev St L Rev 375, 392~393

(1975).

30) Id at 395.

31) Restatement (Second) of Torts §319 Duty Of Those In Charge Of Person Having
Dangerous Propensities
One who takes charge of a third person whom he knows or should know to be likely to
cause bodily harm to others if not controlled is under a duty to exercise reasonable care
to control the third person to prevent him from doing such harm(}X &, ZH=2 A2 3}
A gkow Bl A HsiE 71 Fe7F U2 EUAY dkolof ghrhar Fol A
@ A2 AN BE B E AL TA7E 1 2 HE SHe AS e A F
oojng ket e Ah.

32) 272 F.Supp. 409 (D ND 1967).

33) Robert I. Simon, Robert I. Sadoff, A4, #|194H.
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o] k= Al o] o 7P6HXP94 Jeoll Higt AEE A2 AlsHA] o2
A 8 w5 5% 5]-g-3}14] $_a,4a5 Kl

Dakota AL, Sl Aie] SH BEBAY 5 el

e,

U st A obfe] diet axjef o] tigh 2 glol, Al

AZAE A4 BE, ZFE Sl i B stold AL FHEs
3§l Glol TeIH FRE vk o157} Yol o|F thatA F

shelrhe o= w3e] AL QIgskec s

(6) 312 1978\ Ae) EjolR AR HATY SAEL AT 3 242

o] w2 Tarasoff TZAo] Q17| 14 AKE 1,272% = 63275 (49%)©]
WA o] wste] ZAHel SSA T 7 S8 APl
S-S skl Y SEsreTL Ak 59

(7) 241 Tarasoff I W2 o] Aol AAIAE % Zol2odA Lt =
s AT Aut A7) Befagle] o]E Aol Fstel %, oAt
o] Tt Bl A e WA YA Aol Bate] Aol
_‘] _]_]./\l;d-lolo] 7(4}4041:—] 7—]0]]‘4— 36)

300 1 BAISFE 2213k KU HEWAC ST B AL 08, 115 conrod
3 ORI} Qi E 1 e SR AeS AAR sk Fx o] woldrk ofs ]
31 QJth(Robert I. Simon, Robert 1. Sadoff, Z1A|A], A|195H).

35) Joseph T. Smith, ZAA], #|343.

36) Id at 356.
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7} AL A

Prosenjit Poddar= tj&ti oz Aulg]of 4] @t Tatiana Tarasoff
of T3t AUzl H2H Y E Poddari= Tarasoff7} AAIS o] WA Hz}s}
A doti7] fiste] T ete] tigkaS w5t the WRITeE @Al 1 H|
o|ZE WhEsto] S shlth o= Qlske gk 1-2] Aot Aol weh

Aol (HZ2]) oA Aoz AN} A 25 okt
t}, Poddar: 9] WALl Gold 2 KB At A o] HAlZf o ZAto]
U= Zehe WAL A IFAE AEa sAlol w5 Fr]Hez

HES At - Golde & A{eA} @dojArldnt o]
287 Ak ofydta AHEHUY VAR Poddare LfefiAtEE el
Mooreo| Al QIA= ST}, Moorer= X & E=F Poddaro| Al 8/d57de] e
¥ Tatianao th3t §Jsfivt AsliEEo] Atk AMde <A =L, 1
T-258 Poddar’} =& U5k ks AME e 53
ZysiA| R = AL QIohal AZskal Q| =5 PoddarZ} B o4 A=
22 24| %A Moorew= Gold &} AO|gh A} ¢f¢lo] Hasirh=
= WelaL dishg ol Poddar”t &3 Q= AW &3 1 A7t
EUol QAEEIA FRazel sgaitis vgel A4S e
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37) 13 Cal.3d 177, 118 Cal.Rptr. 129 (1974). Tarasoff HZ ol thal FAL ol £ ¢S
AEly|, westlawol| A &4 G+ 4 Ud+= A LS =2 Mitchell L. Posin, “Psychothera—
pist’s Liability For Failure To Protect Third Person”, 2 AMJUR POF 3d 327(Database
updated August 2009)7F 9ITF. 1 §208 MU FnBAZo| & YelElo] uk. Uk
223 A2l Christopher Slobogin, Arti Rai, Ralph Reisner, Law and the Mental Health
System: Civil and Criminal Aspects(4th Edition), West Publishing Co (2004), 169 ©]3&}
g g AL At

38) TR A= Aot wiAtg ol AlE A 2784 ghol] Fab=|R] 2 €2t A
AR AFS R ofUel et o WAE AH FAS Fastolol shA] AR
olafalx] et ARpolgich. 91 wiBol ofalul tjsha o] ofdl AFA| Qg Aol
Slo} 22 Eme] Afo] Hlo] AAUTO] AT} ARE $I51o] PoddarS AATH
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o] Poddarg ¥A| +=¢t A Tatianag s AP} A=A EFoH, 1

7} 01 Rolshu] AALE obR R AL glekin Shat @A Hebde] uhg)

U, el A e A
3 Poddars 15 ARRIFZ 7|AE =, 12t= HEZ Tatiana?]
Brsol| s} sz, Goldel Moores A2, 2JAE0] Tatiana|| |
Poddar2 78 9] 91¢S IA|SHA] k4, Poddar®Z stolw YA aE &
L5 ohA] gFtem, f1e AAESAE FaehA o A 55 A A
of EafuldadS A7IskAAL, eSS HEY F o] AbdolztE 9
Aoyt tiekgel EA R I 22 o7} glrke ohESit)
olof] tisto] Me] o} Y-S A TOIAL SRS A 7ot 1
of 2 g7t £ 98 xH(a specific victim) S ST AL A& LA
E QAU dokojof Fthal Fol A tHreasonably) -9 FAlY; QA=
L el A olF A (warn) @ OJF7F Qitkal FAISHHAL 39 TRk
E9 14 wizoll PoddarE WAMY 5@ 3ol wheh A-55HA] o2 H thst
of = #elo] glar, yjeE &l PoddarE -aoHA] @il &0l & A% Az
Yo} WIAE A WAl E witol #AE 7ol gloka wdsiel

7b A7 gt Aol Fgske Aol Wttt dttk(Joseph T. Smith, HAA], 345H).

13 Cal.3d at 135, 118 Cal.Rptr. at 559(We conclude that a doctor or a psychotherapist
treating a mentally ill patient, just as a doctor treating physical illness, bears a duty to
use reasonable care to give threatened persons such warnings as are essential to avert
foreseeable danger arising from his patient’s condition or treatment. As we stated pre—
viously, a duty to warn may also arise from a voluntary act or undertaking by a
defendant. Once the defendant has commenced to render service, he must employ rea—
sonable care; if reasonable care requires the giving of warnings, he must do so.).
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o, Ut mak ok e} ejeakaie] Ao A E AAlutelate] B
ol57} Q1A 70| o] Holtk.40)

3. Tarasoff || TZ: Tarasoff v. Regents of the University of California4!)

7y, 73

Tarasoff I A A% n]ZA AN AFH 3] (APA, American Psychiatric
Association) 52 A AR Y= BF= F3] =8 ARelM 1L
A5 ol 3ysHA W T AtitollAl ettt B Aol & ol
oM AT ARG Qe T 4 UrhL TS, U A
OAE2 oA HW wjg] AAlEgERlo A Bl"o] XAXA] kS = Q)
28 mAstolof ke 21 ‘ o

A= st Aalad g At

jm]

] ¢lo] ol 2 & HIZ Tarasoff 1 WS F4dkal, A4
o7} Tarasoff II W&olgtil = ¢ HES

59| 7ol 22, Tarasoff I Wao] Wzstal E EREH2 dasHA|
& A 2] AsxHEsAD ol tgt 1A (warn) F-E EZ(protect) 9]
T2 2359 Aotehe Waolddth

1, wel 87

YAt AAARS A AL RahAAL WSSl o] 1

40) Joseph T. Smith, A4, A|356~357.

41) 17 Cal3d 425, 551 P.2d 334 (1976). A|HIAAF AAH 0|02 7|45t Falasy),
EHYQHT TRV A AR AL TuR FEo] Wo| Joenz JEe gt
W dEslo] B A% gt FEAHE olelgtel wmawe] Fue Aue BA >
912 ol

42) Robert 1. Simon, Robert I. Sadoff, A 4], 197H; Joseph T. Smith, AA| A, A|346H.
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shg g7l B Absto] dste] Mele Rerste A} ubriA R 49 A 4lah

APt 4419 FA7E ThE AR 91918 ZRs Aol Uk Ao Austy
At G el olxfebd Ciet o] ARstAS Holekn ARHE 4L,
7 sl skl GelAel HEORE the MYE Pkt ojw 4
S0l I R thatirka B AQAE ARREe] Ao whet ge A,

ol TSl 2ol A) ASHE 3 1L ol AR A 2] u]Zo] Felx

o8 QFEE 28 b e Ao 1) o]
Helo) wha} 14| A Q] AL E3tsto] wotE
T1____ AL /\].Al_,] 1:11—7:1_4 —r-Zﬂ7} o} 3}
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7ol oju] LAY &3
=
o

st o7} 9tk o]ojg ol
sk SlaIsIEel olabeA
(foreseeability), 7310] 912} A7} Qe Laizko] Ae, wae] ws)
of Tat A HdTHs A, e sere] o 91g AMA e 1o, A
ATRIALS] Q) Z 5] Ao} TR )R gy

ﬂﬂé%%éwﬂ%%%@%#iﬁéiﬁﬂﬂ%ﬂ%@ﬂlm%%‘

7hH 7P 8% AL Ad7FsAolth e e AR Aglell

43) 17 Cal.3d at 436, 551 P.2d at 343 n7.

44) 17 Cal.3d at 431, 551 P.2d at 340(When a therapist determines, or pursuant to the
standards of his profession should determine, that his patient presents a serious danger
of violence to another, he incurs an obligation to use reasonable care to protect the in—
tended victim against such danger. The discharge of this duty may require the therapist
to take one or more of various steps, depending upon the nature of the case. Thus it
may call for him to warn the intended victim or others likely to apprise the victim of the
danger, to notify the police, or to take whatever other steps are reasonably necessary
under the circumstances. W& "Xxlof 23t AS 2 o]s) Ht})

17 Cal.3d at 439, 551 P.2d at 345(in each instance the adequacy of the therapist’s con—
duct must be measured against the traditional negligence standard of the rendition of
reasonable care under the circumstances).

45
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46) 17 Cal.3d at 433~35, 131 Cal.Rptr. at 22~23(Plaintiffs can state a cause of action against
defendant therapists for negligent failure to protect Tatiana. The second cause of action
can be amended to allege that Tatiana’s death proximately resulted from defendants’ negli—
gent failure to warn Tatiana or others likely to apprise her of her danger. Plaintiffs contend
that as amended, such allegations of negligence and proximate causation, with resulting
damages, establish a cause of action. Defendants, however, contend that in the circum—
stances of the present case they owed no duty of care to Tatiana or her parents and that,
in the absence of such duty, they were free to act in careless disregard of Tatiana’s life
and safety.

In analyzing this issue, we bear in mind that legal duties are not discoverable facts of
nature, but merely conclusory expressions that, in cases of a particular type, liability should
be imposed for damage done. As stated in Dillon v. Legg (1968) 68 Cal.2d 728, 734 [69
Cal.Rptr. 72, 441 P.2d 912, 29 A.L.R.3d 1316]: “The assertion that liability must ... be
denied because defendant bears no ‘duty’ to plaintiff ‘begs the essential question — whether
the plaintiff’s interests are entitled to legal protection against the defendant’s conduct. ...
[Duty] is not sacrosanct in itself, but only an expression of the sum total of those consid—
erations of policy which lead the law to say that the particular plaintiff is entitled to
protection.” (Prosser, Law of Torts [3d ed. 1964] at pp. 332—333.)"

In the landmark case of Rowland v. Christian (1968) 69 Cal.2d 108 [70 Cal.Rptr. 97,
443 P.2d 561, 32 A.L.R.3d 496], Justice Peters recognized that liability should be imposed
“for injury occasioned to another by his want of ordinary care or skill” as expressed in
section 1714 of the Civil Code. Thus, Justice Peters, quoting from Heaven v. Pender
(1883) 11 Q.B.D. 503, 509 stated: ““whenever one person is by circumstances placed in
such a position with regard to another ‘- that if he did not use ordinary care and skill
in his own conduct ‘- he would cause danger of injury to the person or property of the
other, a duty arises to use ordinary care and skill to avoid such danger.”

We depart from “this fundamental principle” only upon the “balancing of a number of
considerations”; major ones “are the foreseeability of harm to the plaintiff, the degree of




certainty that the plaintiff suffered injury, the closeness of the connection between the
defendant’s conduct and the injury suffered, the moral blame attached to the defendant’s
conduct, the policy of preventing future harm, the extent of the burden to the defendant
and consequences to the community of imposing a duty to exercise care with resulting li—
ability for breach, and the availability, cost and prevalence of insurance for the risk
involved. See Merrill v. Buck (1962) 58 Cal.2d 552, 562 [25 Cal.Rptr. 456, 375 P.2d 304];
Biakanja v. Irving (1958) 49 Cal.2d 647, 650 [320 P.2d 16, 65 A.L.R.2d 1358]; Walnut
Creek Aggregates Co. v. Testing Engineers Inc. (1967) 248 Cal.App.2d 690, 695 [56
Cal.Rptr. 700].

The most important of these considerations in establishing duty is foreseeability. As a
general principle, a “defendant owes a duty of care to all persons who are foreseeably en—
dangered by his conduct, with respect to all risks which make the conduct unreasonably
dangerous.”(Rodriguez v. Bethlehem Steel Corp. (1974) 12 Cal.3d 382, 399 [115 Cal.Rptr.
765, 525 P.2d 669]; Dillon v. Legg, supra, 68 Cal.2d 728, 739; Weirum v. RKO General,
Inc. (1975) 15 Cal.3d 40 [123 Cal.Rptr. 468, 539 P.2d 36]; see Civ. Code, § 1714.) As
we shall explain, however, when the avoidance of foreseeable harm requires a defendant
to control the conduct of another person, or to warn of such conduct, the common law
has traditionally imposed liability only if the defendant bears some special relationship to
the dangerous person or to the potential victim. Since the relationship between a therapist
and his patient satisfies this requirement, we need not here decide whether foreseeability
alone is sufficient to create a duty to exercise reasonable care to protect a potential victim
of another’s conduct.

Although, as we have stated above, under the common law, as a general rule, one person
owed no duty to control the conduct of another(This rule derives from the common law’s
distinction between misfeasance and nonfeasance, and its reluctance to impose liability for
the latter. (See Harper & Kime, The Duty to Control the Conduct of Another (1934) 43
Yale L.J. 886, 887.) Morally questionable, the rule owes its survival to “the difficulties
of setting any standards of unselfish service to fellow men, and of making any workable
rule to cover possible situations where fifty people might fail to rescue ***” (Prosser, Torts
(4th ed. 1971) § 56, p. 341.) Because of these practical difficulties, the courts have in—
creased the number of instances in which affirmative duties are imposed not by direct re—
jection of the common law rule, but by expanding the list of special relationships which
will justify departure from that rule. (See Prosser, supra, § 56, at pp. 348—350.)]
(Richards v. Stanley (1954) 43 Cal.2d 60, 65 [271 P.2d 23]; Wright v. Arcade School Dist.
(1964) 230 Cal.App.2d 272, 277 [40 Cal.Rptr. 812]; Rest.2d Torts (1965) § 315), nor
to warn those endangered by such conduct (Rest.2d Torts, supra, § 314, com. c.; Prosser,
Law of Torts (4th ed. 1971) § 56, p. 341), the courts have carved out an exception to
this rule in cases in which the defendant stands in some special relationship to either the
person whose conduct needs to be controlled or in a relationship to the foreseeable victim
of that conduct (see Rest.2d Torts, supra, §§ 315—320). Applying this exception to the
present case, we note that a relationship of defendant therapists to either Tatiana or Poddar
will suffice to establish a duty of care; as explained in section 315 of the Restatement
Second of Torts, a duty of care may arise from either “(a) a special relation *** between
the actor and the third person which imposes a duty upon the actor to control the third
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person’s conduct, or (b) a special relation *** between the actor and the other which gives
to the other a right of protection.

Although plaintiffs’ pleadings assert no special relation between Tatiana and defendant
therapists, they establish as between Poddar and defendant therapists the special relation
that arises between a patient and his doctor or psychotherapist. Such a relationship may
support_affirmative duties for the benefit of third persons. Thus, for example, a hospital
must _exercise reasonable care to control the behavior of a patient which may endanger
other persons. A doctor must also warn a patient if the patient’s condition or medication
renders certain conduct, such as driving a car, dangerous to others.).
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51) Id at 489, 403 A.2d at 511~512(a psychiatrist or therapist may have a duty to take
whatever steps are reasonably necessary to protect an intended or potential victim of his
patient when he determines, or should determine, in the appropriate factual setting and in
accordance with the standards of his profession established at trial, that the patient is or
may present a probability of danger to that person. The relationship giving rise to that
duty may be found either in that existing between the therapist and the patient, as was
alluded to in Tarasoff II, or in the more broadly based obligation a practitioner may have
to protect the welfare of the community, which is analogous to the obligation a physician
has to warn third persons of infectious or contagious disease).
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53) 497 F.Supp. 185 (D Neb 1980).
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2227} vheko] Hafl A5 E 9t A s vt 24 Fold thE e 50l
Hho} A} E 9] ARelo]A], “protect anyone who might foreseeably be endangered’@}il
3lo] o7 =0] ML Q1T AM]); Schuster v. Altenberg, 144 Wis.2d 223, 424 N.W.2d
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58) 124 Mich.App. 291, 335 N.W.2d 481 (1983), remanded on other grounds.

59) 450 F.Supp. 1040 (DSD 1978).

60) 712 F.2d 391 (9th Cir 1983).

61) Id at 398 (Kimball was specifically identified or “targeted” to a much greater extent than
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were the neighborhood children in Thompson. Moreover, the difficulties in giving a
warning that were present in Thompson are not present here. Warning Kimball would
have posed no difficulty for the doctors, especially since she twice expressed her fear of
Jablonski directly to them. Neither can it be said, as was the case in Thompson, that di—
rect and precise warnings would have had little effect).

62) 34 Cal.3d 695, 194 Cal.Rptr. 805 (1983).

63) Id at 706 (It is equally foreseeable when a therapist negligently fails to warn a mother
of a patient’s threat of injury to her, and she is injured as a proximate result, that her
young child will not be far distant and may be injured or, upon witnessing the incident,
suffer emotional trauma. Nor is it unreasonable to recognize the existence of a duty to
persons in close relationship to the object of a patient’s threat, for the therapist must
consider the existence of such persons both in evaluating the seriousness of the danger
posed by the patient and in determining the appropriate steps to be taken to protect the
named victim).
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(2) Brady v, Hopper 467

7FeiAH(John W. Hinckley)7} o]z th& &= Aslista] ?F @4l 23l

64) 27 Cal.3d 741, 614 P.2d 728 (1980).

65) Id at 758, 614 P.2d at 738.

66) Id at 755 (Unlike members of the general public, in Tarasoff and Johnson the potential
victims were specifically known and designated individuals. The warnings which we
therein required were directed at making those individuals aware of the danger to which
they were uniquely exposed. The threatened targets were precise. In such cases, it is
fair to conclude that warnings given discreetly and to a limited number of persons would
have a greater effect because they would alert those particular targeted individuals of the
possibility of a specific threat pointed at them. In contrast, the warnings sought by
plaintiffs would of necessity have to be made to a broad segment of the population and
would be only general in nature. In addition to the likelihood that such generalized warn—
ings when frequently repeated would do little as a practical matter to stimulate increased
safety measures, as we develop below, such extensive warnings would be difficult to
give).

67) 570 F.Supp. 1333 (D Colo 1983).
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68) Id at 1338 (In my opinion, the main issue raised by the pleadings and briefs is not simply
whether the therapist—outpatient relationship is a “special relationship” which gives rise
to a legal duty on the part of the therapist; rather the key issue is to what extent was
Dr. Hopper obligated to protect these particular plaintiffs from this particular harm? It is
implicit in the majority of cases in this area that the therapist—patient relationship is one
which under certain circumstances will give rise to a duty on the part of the therapist to
protect third persons from harm. Tarasoff v. Regents of University of California.
However, the existence of a special relationship does not necessarily mean that the du—
ties created by that relationship are owed to the world at large. It is fundamental that
the duty owed be measured by the foreseeability of the risk and whether the danger
created is sufficiently large to embrace the specific harm).

69) 530 F.Supp. 1278 (CD cal 1982).

70) Id at 1287.

71) 541 F.Supp. 999 (D Md 1982).
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72) Id at 1011~12.

73) 53 Md.App. 474, 454 A.2d 414 (1983).

74) 1d at 482~3.

75) 546 F.Supp. 500 (ED Va 1982).

76) 323 N.W.2d 20 (Minn 1982).

77) 1d at 26.

78) 297 S.C. 363, 377 S.E.2d 125 (1989).

79) Id at 366, 377 S.E.2d 126 (there is no evidence that Corley made specific threats against
Harrison or any other family member while she was being treated by the two doctors.
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Moreover, the family knew about her mental illness and its manifestations. They knew
she could be violent towards them when she was suffering delusions of persecution.
Thus, even if we were to recognize a duty to warn when a specific individual is threat—
ened with a known danger, the rule would not apply to these facts).

80) 250 Ga. 199, 296 S.E.2d 693 (1982).

81) § 282. Negligence Defined
In the Restatement of this Subject, negligence is conduct which falls below the
standard established by law for the protection of others against unreasonable risk
of harm. It does not include conduct recklessly disregardful of an interest of
others.

82) 250 Ga. 201 (One who takes charge of a third person whom he knows or should know to
be likely to cause bodily harm to others if not controlled is under a duty to exercise
reasonable care to control the third person to prevent him from doing such harm).
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Id at 622 (We conclude that Tarasoff v. Regents of University of California, 17 Cal.3d
425, requires only that a therapist disclose the contents of a confidential communication.
where the risk to be prevented thereby is the danger of violent assault, and not where
the risk of harm is self—inflicted harm or mere property damage. We decline to further
extend the holding of Tarasoff.).

87) Robert 1. Simon, Robert I. Sadoff, A A, #|219%.

88) Id at 219.

89) 84 A.D.2d 482, 446 N.Y.S.2d 801 (1982).

90) Robert I. Simon, Robert I. Sadoff, A4, A|216H.



AT ekl st o|zmke e 873

2 e B AR ol eiuta gl sigakeha et o

rlo

(6) B4 AL AL Hekshe 713k B

A0 24 (El7bs4) BoHs AU Aol oket ojr 7K
U 241221 Aot} o] wabwl g Alutolake] Bt S Al7to]
Aol wet kAt 4ol glth9» WMAE Aokt ol Zo] ok A
s} 9jek.99)

7 53k o] Aol Talol Yo TEket Al AT, HUSE A
SR RE RS e u2RE duht Aukek o ehejalazt
St ok ThajEiRte] giEAel diEt AAlutelate] Age] As
Fdelge o Lejslgd Ao WA & $ad AL 77| o2t 9
Hol 9ot 2 FHOR A o} A5k s ofeh Aol
o9 wjEo] Ww
o] TSt WYL B
o] delAE Bele
S, AL}l vpAlat S lat ALel 119] 12o] Tarasofs Am
o] 7 105:9131,9) Lipari A}710] 6520]1], Davis A}zlo] 25o]Qle}, 97

I3 &5of o] EAE JHOZ thE Naidu v. Laird ¥H29) 0] A%

o

(o]
o ol

¢

Fl

91) Brkete o] 2 S ujU-HF AR utoletn WAL Ao Azt A}
SARAE hE TRA] o3 ZRAGYE] HE YRS R 5] fjolct vl
Y= 2| o] ot A Qlo] ¢githar dF HZAEL Robert 1. Simon, Robert 1. Sadoff, A
A, A2179He] Z 110 &%

92) Robert I. Simon, Clinical Psychiatry and the Law (2d Edition), American Psychiatric Press
(1991), Chapterl3.

93) 17 Cal.3d 425 at 439 (professional inaccuracy in predicting violence cannot negate the
therapist’s duty to protect the threatened victim).

94) Robert 1. Simon, Robert I. Sadoff, Z A4, A|215%.
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99) Id at 1075 (Remoteness in time and remoteness in space are important considerations in
determining whether a defendant’s actions or omissions have been a substantial factor in
causing the harm. Prosser & Keaton on Torts § 43, at 282~83. But, as in this case,
when the trier of fact has made a factual determination as to proximate cause, the Court
is not in a position to rule, as a matter of law, that physical or temporal remoteness
should, of itself, bar recovery).

100) Erwin Deutsch, Medizinrecht, 4.Auflage, Springer, 1999, S.472f.



grldeate] ebef (k) Akt olmake e 375

a7} Aol EHE Aok & o5} glrks Ao
27ske] QT of ) A AsA] diFt oAt Ao 7| Te] 7

s
ol
)
o
-IHU

o £l wly A832z A2gHon Ei £ T Ag392102 9@ F7}
Hlgel 715t Zlolck, %l wy Alss2ze} As3oze] &gt T3tol
o] gyl Wl FFAYRI|WE] H9olE FA W Ag3927} of

=
d S 99 As320] FEAMY] DAl 27| LS
[e]
=

o]
A, 109) 2z 7]ke] Aol wEh = RN Al832xk WA=

VI, BAAgAe) el gigt el ate gl oA 5

<1>x_ Aoke] ol FAREA that mBlNI} EaEo] Glrka
o 9 4 glome 109 g9l FQ) FAALA The
zH 3|

off Tt efsiAbaLe] chsto] o2 ike

101) 99 A832% (F=oJFAre] Mel)

[©) u]gdd o 9lsle] e AHAIA O B} AA A Q] AR 2lEle] =S W s F=
S AT g gEol ste] Reels AR ISR AsAA $1Y
a7 Zhet &elg AR SRS Atk 2} BEORE vt v B A8 g4
B SgolE £37F TASES HQl Hel ujare| s} whskA] gkt

® Ak olate] 7F=9] 428 943k X}E =3k Mol Qirt.

102) A|839% (FTHAF oJ5Lo] 9utol it MY
O F5elo] mo| Ei= FAR A37to] q{sro% Rgrohl Z5ah ojsto] gyl

T ARl A o) Qlstel HASH: o1 WAstelof gtk Brelol

M H X Aol HeAt e o uge B 5 gl

FR2lol] dsfol wao] A7 % Uck

103) BGH NJW 1985, A|677~678H.

104) o1, AA=E, A43W; fgfe, g2 5, THedt, 78 15, SRS,
1995. A|251H-& HAAZIzLo] Elgfle] Ydo] AR AL olslojof & oJtm
A A el o) o] ST gk whis, AAER AoE TE Ao
Holct

d£
T
-
e

rﬂ m{o rlr



w
3
(o)
-
oot

A~
e

S5 ZAF e (R 390 AEeld Aed). ZAl= ¥ HrellM e
A|3&ol| chigt BbsjAtaLe] 7]t

(2) Bdolet ojd Zate] WAo] oA ks shlol= =+-okal 1 23}
of BAS YAG 225 FoHA| W2 AS LT 105 wpfrto] wspd o
7Fedt Aol tigt slujo g fHkeiittE Ao|BR, o7|M ZA2 H
AL o mgt A-p-oll ofd Y2 2atefd 8l oju| o7} QI ==7) 3t
ol 106107 I} O] FA|= F=o) o5 fikott 108) TIiH| F=of o)

=
gte 2 =7 AigolE|Eoke Ho] ofd YR sy HS

N,
2
o
>
oH,
>
2
[
<
N
N
¥0
rlr
Py
rlo
o
°
Io)

105) AR E 22, TS [XVII] A1), BFG AL 2005, A134H(AZ D).

106) A4t "AAHA Ao et Ay, drASHY =&, Shofistu oSkl Wekal
1995, A|52%.

107) Fof AEA Y o5 Wgof dhste] Autel Aot} Futs]u] oA 2t
Asfdigo] o, dA= et AapdAP o AMEA ThsAdol tigh fEjA gl o
A7Vs8E& AAR st AAYFL 1 A1 DS AR F43 225 4+
oo et £ 7HA] oY o]t R EHol il Hi= o] YukAoju(utsy,
AA =R, A60H; A 3)e, o2yl Btk vl Wk T sHd - el 5, T
2, A, tigregrsts], 2000, A330¥; A -Bvrd s, Fojguat o7
2, SHAL 2002, A2669: HRFE—, TRETRE, 30K, A 2EE, 2005, A66H),
o] 1984.6.12. A1 8253199 T4 ol diyielo] A Hgolo] 2 orHte
gl QlojA o] FoJo i WYgol7|e st} thil, o ite o] e RES
HAoR g w= Qe fiutetgict= Fol utg AR FrHETd(ERNR—,
A, A66H: FEHA, TTXALT v 7 FHEH - RNEAG - NET R, HINR, AR,
2001, A|176).

108) AF=F, AL FOo| Rk, TAAE Ay, FH0E, 2004, A|59H.

109) Tarasoff I8 A9 AMAAE ojx] B Fx AYU3A} elfAlLe] thsloiut ol
AEWE AT omate A W v AR A2 el 7= 71 oA otk B
Mg

110) 129 gl= ALE g 7Rt A A& A7 sl A ek ot 1 73]
Aol gt EHF FYRE ot 2 Fulyire] X HE3 SMo|th(A}



galdeate] ebsf(fik) Akt olm ke e} 377

49 A0BL B PA 4 A geme i W
ok i) 2, ARk AR SHAS 2 o7
L B0l o] A7 Alo] AFe e AB7t A

7} EgEo] 9)
FHlsZolet Hob Rerh glrks Aol

HgAQ) Aol sk ofhAIN, AP BhAE B wi
ARl FES of3l gtk =, wadel wel @ o] B WE

AT AL Zehs zutolARE - shel Tx(FRS o), "IN ER,, gt
A}, 1994, A|493~5119 2=2).

BE <AAS wslol S8 U p gl A0l] Mol Esis el el
o] Ael7t Was ARl oleigl A AYS FUW U7t gtk vF wASE
o] £A1Z HAltelrtet Al3xte} Afolo] AlokA B2 Aokl ML Wt 54
T NBWAIL ALA BAS) REI Sohr} Folol e} AlzieAe] GER)
ool glo] iAol RN E 9122 HE (remotencss) & T FHA
o]F02 Telshe Alo] obdzl Alzbsict,

obA B Seibel Al TASS Aok o) HATolxe] FsjekAtel thg 1
sojrsh makuo] o Ao Bekshn glizul, Wl sl Asxiete] B glo]
A ol Ao o 2T B AIX o FolF NAuE & A Uk

11D 284, AR, ARAR, A 1092, 26499 o]k BADE A, Tuiy
S (XVIID AAAD,, BhAl, 2005, #2067 o]3h(o] 45 @) BHTNE a4,
AR AARA©:, A FRAUG A, 2000, 1227054 G2

112) ol £, "HANAA] FoIR(), (R Uk, A1905, 1986, AT o]k

ole, “ZH Aol o FOlO| (5D, TR U, A1915, 1986, A|337 o]3h.
deol HASE ¥ R4S e ash] wris ddel adU AT WY
52 Wushs 497} wrha ShERE—, AAA, A80w).

L19) Ul SUE B HYHE WAL ohe AclolA A HY4] WL A2 3
M) nheiQlE, o]% FESHE AL 1947] 5 Hste] olAbAel sdtoletm st
(a5, “ol ek sbo] Glof4] THAT lutgiA o] Qe Tatel’, Tol =Mk, A7
25, 2007, ALBIA). Aol Pke] TH, WAS Aol F AAS FHtol
olsfalel: Ae UL ol e, IolE BRGAL o 2410 TS £
shofof ghths AS|E Arget mabolchtbt—, A, AR,



Al Almola, redelsh 1 RSAGHIE =3 % 4 e
FHYUG AYZY Asprlo] o] DR ARFE Pelil o] Fa)
%% A Estolof dok i AT Yon], HEAGFl T ALE (F
U HE THEe] Ala) AIE Vhe] A4 2gAG Asick W
2 WG GSRRAL ARAA ATt QAFAO] G 7S R S2)4)
oA *}XM SAAE BABHE SRAAEAL A PR 5 E

A =& 041671%—6;} *J%POl QAL 1 &7k QEMPT‘; o]mqm qsn
AR A= W A 750 (32 A|756%) 0]
sl Al A= *H‘HE AL Fadt=t
Z}Rhe} 115) o= HAITFO| AL 5 o) 9] Rta} %}X}sﬂ 7}6‘H3£$4 Atol o] OJ

N
o
ol

im 2
o?d
mN
)
1o
_Ql
o
¢
=
=2

o] A BRIk S QA sljof gtrhal shof g or I :
AR AB8ER7E Pt &4° ol fR (e Fe] YotHer 3t of
AU i YUARS Fob B S glo] BRYIIE AN g =s
U gt e o A elS %f& EA7F LA E%E}i sto] Ak ot
FH = =it Aol 0}”74 ZEeh), o=t AHY] A9 AAowr|Ho Ay
A 4 glekar shedl, Wed] A ek Aol %% = elohs A &3
wi e MAE B ox7F A glrke AdA= EHshAl Y

115) o7, AA=E, A237HL, W 75022 YvHEH ML Q1Aat= A9 U

114) Thik o 53, A=, AW 3 3762 ko] FARABAY 392 15|
3
o

n o



YA el () sk SR T B 379

= Gieka B Hauyoleh o) =, ArAloke] o3| ekl $lde] 9l
AT ] Tt o) % BB AgRoRK, Unk Asziere] Bl o)
o4 A AEA| Tt 70|57k 7Tk B Aoleh 1D ZHE o))
o Zedte] TS FESHE Aol thate] F

247} A|3Ael ] 7k

Eafjoll Hieh ui g de PR T AlTs R Al2dE SR T e e

755% 2%l oJgto] i AEARA ARV AYS A= Bt 2l
AYed et Aaglol AR R AYE 25 5 oA dsREze S
oA whgrAskal, A=t AgE s Wert v |A A Es BARE A9
2718 YRl A ZHeigeE o At ofye R JeideE 7 Bf-ole
A gr|8e Ades FA AME 5 e Aol AT ok

116) ofup o] FofA 7hefate] MpAld} Efjatol o] A 2|7t AL JAs A= v | A
o] ofYif= WHEO] Q& 4 YUtk BHERt eItk v Fek AN n(ES=
zuto|ARE 810l H=(Fg o), MIZAMHA =Ry, dF23AE 1994, A502H
olsh), AP =AF= Ak} A ¢l FANA eatrtell tiste] aoe} o] FapAE ol
2 A= Fejo] Babd 4= i A dAetE Fapdo] Jlow & QI ofy)
| Esfs Wide Ade FHESH "rbe Tol Hol AegEat Al 7o) 2
Zolety] o] HitfstA g7 miitoltHEets 2o ARE - 51l A= (P o),
AAA, A482~4831). TPl le &3 2RA] o] ol 7127k Hf olgef ofgh
FEFLR dHATE GAHE R AAHY & SEFAALAEY 45| 28T 3oflA
UG dutzgo] g A H7 o o]2F 1L, JZl0] 927t Ee RIW 750
29 & Aebsto] HH, o] &2 o]BFA] F& ZAY fle=E A 2 Aol
o EHYAHY 7e2 A o e AR g2 oS oA HsfArE Al
AT EFE BelolA AVE 4= e Aesd & vt e Aol
AF7HA Aol HA Y Aeol= Esjuldens dAToRs EHPNHE
BAIA 2P AR A AAe] Histe] ASA7]= e deol HsiAe 53] o]
o] gle Aol ot ZupolARE - 51q] 2 (FH F), AAA, Al
485, 4919). Biro] W Esfe] 22y gl 1w ejo ek ko] MBAHY A
ol iAoz FAs] Ak Aot

117) gugf, A=, A251de FAdgxto] tigh g=2)yef wsiatel A3te]
T BB ORI Ze AR ofsith

118) #A-E 252, "WHFHXVID JH(1D),, 2FAL 2005, A474H(F-LF s
HAHYE vt (FAUY QA2 (E),, A3, A Rgsks], 2000, A397H
(Ao J); BUFiL, REHEEE O Q% & BT, TRRES, 4, 1987, A|164
.
olell thato] b ififT, A=, AT4HE 2 L& vy 7142 239wy 755%
299 GEo AL A=A AP HAE= 7Pl 7MEssA FAY WA
of ths drh A AYs A= A=Y dAFAH AYGoA FAT Aoldeut, &
o ofuke] Yiglths A& SHse A HAS dATeRA Sy XA Y



e 7
o
okt
o
o,
o
2
rlr
s
g
4
il
ol
N
1o
-
1o
il
E
Y
©
N

21 2
thotol AL we ujol SfshE Febe AR 5 gouk, uuS A2
SRt WAIE FSols THA Tk ST 9T, e A149
2% #Q19] o] gl ASWul ofjet Frhd TN WA} S 7
S Atz stolF YT oA B ehele] ulEo] Bate] AT 4 YEF

skt i} 122

(3) Arldgkzte] o v efsfay el o] diste] Aalake|ake] S A

Folot 2345 o|FA H Zo|aL, ulEba] o] T2 FHEALAQ]e] Ao HF=o] 9|77
#3t o)Ak dE|RrEAY o etar ghek. g AAlIe)ARE 1Y 755% 239 tiE]
T=Ae] sgettia i Iye] AsfES ofute {FELL AMAA; TEAE(FR, T
WESsm, P . AR, 1962, Al447H) 9] Je -2 Ao] ofd ) A2, guxmn
2z olg AR o] 7IEA = stoll A hETA Q] Mg £7] $8l dH ALR o]
STICH(E], KTk s O A% & Bl O BT, TERERAER, 4, 1987, A|1487).

119) o] A stuzfo] tfejzt5x; Aodef etk ol 1993. 2. 12, A3 92t413646 2
59 ol& &, St Aoy wAke] shfel digh BEFEoR = ag e uket
S AR 5 WA A=oFA ] dAlste] A5 stofof sk R 2A gk Y
oA el gAYl A @A nR]= Ao] oIl StuoA Q] wSEE W oLt U
E7HEO TAlOl = AgTA - dsbe, 1 R HE o] AgdA et strfate
AbaLzh St oA S HAS 4 kil sk o] ASEAY k= AATsA
AP A D)ol e Aol gtete] wA ol wAbs RS0 R9
gref] oigh Al Xl o]2o] APHRE Lo d AoR YZHEch

120) YO AF= 9 714x 28Ky 755% 28Kt W 709 (f-2 W 750
)Y 919 7152 (ST 7562)E 2 Fg3trta oG ifT, S I &
D RABHE B & O & BE R ET(4)”, THIFIRER., 1558%%, 1996, A|174~175TH). i
fT, A==, A166H %] 7142 28 o] 5tA =W 7hafiabel BHRbol Al Ads
go] gitk= A& Yt Y3stoiok sh=dl QiR A= o] Tl 4o & Aolzt
= A dEfEA7E 9 AALYGAE 7HeeA] s vHErlE AdA B
sk A, 99 7142 29| oste] A ¢l ST o] maoA dol7tA|= st
A9 ATt Al Z R0 Tet FRSE Aol JAFHE BAR YAZAE
st AaE 7|5ty Etsithe A S0l 1 olR7F HAE AoR 53t

121) efallatare] oigh Aoltdol gt ApAIgE =2l=, oA, AAl=&, A216W o|st Fx.

122) WA 9, AAA, AB6HE FHAp7E RIS afx] = fdol AL o &, A4 T
|zt Al Farstofof & wji= RGO Fo H|Fo] H]US A|7|X| rope Hrtil A&
Shal Qlrh. 1 odhof oot AT AT == AFT, "R AEEFE;, SHAL
1997, A184H olah A -ukds, AA A, A200H o]a} .



grldebate] el (fid) ALt o= v e 2 ¢ 381

i)
Rl
PL
2
Alm
e
ol
M
é
N
it
Ir
S
H1
il
rh
i)
i
-
H
©
8
)
ad
)
i)
£
M
=2

ofel] A &RE 3 greThAL
A, HUe A, AgE A2y e A3

3 o)zl A, AR

oo
toh
2]
T
)
il
o
()
M
2
i}
rEI
=L
i)
st
filo

oomr ©
i)
fo
e
o
>
fu
rO

4

QN o By ok
rio
N
Wy

4z
it
N
2
ol

_l>_d Olﬂ
o
il
o flo

=2
>
rlr
£
(o
o
ox
2l
i)
r (
X
1o
1o
e
ox.
o
o
oft
o
ox
o
ol
o
X
2
1y
N
of
ol
o
w_R,'L

%
fEoMe
oX Lo
r X
=
® &
> 10
o
w1
1w —
H
o oot
2 =
o
HE A
g &
o 2
dlo
(NI
o e
o 2
2 i
oX fl
ol >
N
rlrn ';
oo
- oZ
ox o
xR
> N
Hodd o2 2 ) oon

X
rﬁ
z A
2
ox.
2t

X
=
e
ol
ol
8
N,

Ago] At G vl Aolckeky Fgstel st
B0 T 5o] 4R B x4
BRI A SR SlubAo] A, A

3, B 2AAe] AR vt

[e

¢

)
lo
~
n?ﬁ
o)
o
ir)
32
rd
3
©
)
[
=

ol M FAF Aoz wrolEoA|al glow, hdolu Y
2]

123) Richard J. Bonnie, “Professional Liability and the Quality of Mental Health Care”, 16
Law, Medicine and Health Care 229(1988), 234.
124) Joseph T. Smith, ZAAA, A|360~3617.
125) IC 34-30-16-1
Sec. 1. A mental health service provider is immune from civil liability to persons other
than the patient for failing to:
(1) predict; or
(2) warn or take precautions to protect from;
a patient’s violent behavior unless the patient has communicated to the provider of
mental health services an actual threat of physical violence or other means of harm
against a reasonably identifiable victim or victims, or evidences conduct or makes
statements indicating an imminent danger that the patient will use physical violence
or use other means to cause serious personal injury or death to others.
126) KRS § 202A.400
(1) No monetary liability and no cause of action shall arise against any mental health pro—
fessional for failing to predict, warn of or take precautions to provide protection from
a patient’s violent behavior, unless the patient has communicated to the mental health
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professional an actual threat of physical violence against a clearly identified or rea—
sonably identifiable victim, or unless the patient has communicated to the mental
health professional an actual threat of some specific violent act. (ILX]2]5-2] HFAY)

(2) The duty to warn of or to take reasonable precautions to provide protection from
violent behavior arises only under the limited circumstances specified in subsection
(1) of this section. The duty to warn a clearly or reasonably identifiable victim shall
be discharged by the mental health professional if reasonable efforts are made to
communicate the threat to the victim, and to notify the police department closest to
the patient’s and the victim’s residence of the threat of violence. When the patient
has communicated to the mental health professional an actual threat of some specific
violent act and no particular victim is identifiable, the duty to warn has been dis—
charged if reasonable efforts are made to communicate the threat to law enforcement
authorities. The duty to take reasonable precaution to provide protection from violent
behavior shall be satisfied if reasonable efforts are made to seek civil commitment
of the patient under this chapter. (IZX]2]X-QJdlof ofjgl H2Y)

(3) No monetary liability and no cause of action shall arise against any mental health
professional for confidences disclosed to third parties in an effort to discharge a
duty arising under subsection (1) of this section according to the provisions of
subsection (2) of this section. (H]'U=AF%] 2] Fouto] ojst HAY)

(4) For purposes of this section, “mental health professional” means:

(a) A physician licensed under the laws of Kentucky to practice medicine or oste—
opathy, or a medical officer of the government of the United States while engaged
in conducting mental health services;
(b) A psychiatrist licensed under the laws of Kentucky to practice medicine or os—
teopathy, or a medical officer of the government of the United States engaged in
conducting mental health services;
(c) A psychologist, a psychological practitioner, a certified psychologist, or a psy—
chological associate, licensed under the provisions of KRS Chapter 319;
(d) A registered nurse licensed under the provisions of KRS Chapter 314 engaged
in providing mental health services;
(e) A licensed clinical social worker licensed under the provisions of KRS 335.100,
or a certified social worker licensed under the provisions of KRS 335.080 engaged
in providing mental health services;
(f) A marriage and family therapist licensed under the provisions of KRS 335.300
to 335.399 engaged in providing mental health services;
(g) A professional counselor credentialed under the provisions of KRS Chapter
335.500 to 335.599 engaged in providing mental health services;
(h) An art therapist certified under KRS 309.130 engaged in providing mental
health services; or
(i) A fee—based pastoral counselor certified under the provisions of KRS 335.600
to 335.699 engaged in providing mental health services (LA 2]5¢JHH21Q]-S | =
e R

127) Robert 1. Simon, Robert I. Sadoff, AA|A], A|211H.
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Psychotherapist’s Liability for Failure to
Protect Third Person

Heungsoo Son, judge

Seoul High Court

=ABSTRACT=

Psychiatrists who treat violent or potentially violent patients may be sue for fail-
ure to control aggressive outpatients and for the discharge of violent inpatients.
Psychiatrists may be sued for failing to protect society from the violent acts of
their patients if it was reasonable for the psychiatrists to have known or should
have known about the patient’s violent tendencies and if the psychiatrists could
have done something that could have safeguarded in public.

The courts of a number of jurisdictions have imposed a duty to protect the poten-
tial victims of a third party on persons or institutions with a special relationship
to that party. In the landmark case of Tarasoff v Regents of University of
California, the California Supreme Court held that the special relationship between
a psychotherapist and a patient imposes on the therapist a duty to act reasonably
to protect the foreseeable victims of the patient. Under Tarasoff, when a therapist
has determined, or under applicable professional standards should determine, that
a patient poses a serious threat of violence to another, he incurs an obligation to
use reasonable care to protect the intended victim against such danger.

In addition to a Tarasoff type of action based on a duty to warn or protect fore-
seeable victims of psychiatric outpatients, courts have also imposed liability on
mental health care providers based on their custody of patients known to have vi-
olent propensities. The legal duty in such a case has been stated to be that where
the course of treatment of a mental patient involves an exercise of “control” over
him by a physician who knows or should know that the patient is likely to cause
bodily harm to others, an independent duty arises from that relationship and falls
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on the physician to exercise that control with such reasonable care as to prevent
harm to others at the hands of the patient.

After going through a period of transition, from McIntosh, Thompson and Brady
case, finally, the narrow rule of requiring a specific or foreseeable threat of vio-
lence against a specific or identifiable victim is the standard threshold or trigger
element in the majority of states.

Judgements on these kinds of cases are not enough yet in Korea, so that it may
be too early to try find principles in these cases, however it is hardly wrong to
read the same reasons of Tarasoff in the judgements of Korea district courts.
To specific, whether a psychiatric institute was liable for violent behavior toward
others depends upon the patients conditions, circumstances and the extent of the
danger the patients poses to others; in short, the foreseeability of a specific or
identifiable victim. In this context if a patient exhibit strong violent behavior to-
ward others, constant observation should be required. Negligence has been found
not exist, however, when a patient abruptly and unexpectedly attack others or un-
identifiable victim. And the standard of conduct that is required to meet the obli-
gation of “due care” is based on what the “reasonable practitioner” would do in
like circumstances. The standard is not one of excellence or superior practice; it
only requires that the physician exercise that degree of skill and care that would
be expected of the average qualified practitioner practicing under like
circumstances. All these principles have been established in cases of the U.S.A
and Japan.

In this article you can find the reasons which you can use for psychotherapist’s

liability for failure to protect third person in Korea as practitioner.

Keyword : Psychotherapist’s liability for failure to protect third person,
Tarasoff, Psychiatrists, Outpatients, Inpatients, Duty to warn,
Duty to protect, Specific or identifiable victim, Foreseeability,
Special relationship, Liability, Control, Negligence, Japan,

Korea






