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A Study on the Interpretation Trend of Current Cases
for Warranty in U.S.A

=

o =

Cho, Young—Jun

Abstract
Under the Civil Code and related law in Korea, the liability for defects after delivery belongs to the Contractor,
However, various disputes have occurred in relation to the remedy of such defects and the compensation for
damages, which are the main liability of a contractor in the event of defects, Despite court decisions regarding
defect liability, many problems prevail in the real world, For this reason, this working—level research considers the
introduction of a performance warranty contract system. To establish the system successfully, it is necessary to

analyze the trend of various warranty cases in the US,

Therefore, the warranty system of the US was first examined, and the effect of acceptance, notification and
burden of proof, remedies under warranty clauses, and default termination were investigated and analyzed in this

study.
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FAR 52.246—-12(1) Inspection of Construction

Acceptance shall be final and conclusive except for
latent defects, fraud, gross mistakes amounting to fraud,
or the Government s rights under any warranty or
guarantee,
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FAR 52.246—21 Warranty of Construction,
a) In addition to any other warranties in this contract,
the Contractor warrants, except as provided in

paragraph (i) of this clause, that work performed
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under this contract conforms to the contract
requirements and is free of any defect in equipment,
material, or design furnished, or workmanship
performed by the Contractor or any subcontractor or
supplier at any tier,
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b) This warranty shall continue for a period of 1 year
from the date of final acceptance of the work, If the
Government takes possession of any part of the
work before final acceptance, this warranty shall
continue for a period of 1 year from the date the
Government takes possession,
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¢) The Contractor shall remedy at the Contractor’ s expense
any failure to conform, or any defect, In addition, the

Contractor shall remedy at the Contractor’ s expense any

damage to Government—owned or controlled real or

personal property, when that damage is the result of—

1) The Contractor s failure to conform to contract
requirements, or

92) Any defect of equipment, material, workmanship,
or design furnished,
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d) The Contractor shall restore any work damaged in

fulfilling the terms and conditions of this clause,
The Contractor s warranty with respect to work
repaired or replaced will run for 1 year from the
date of repair or replacement,
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e) The Contracting Officer shall notify the Contractor,

in writing, within a reasonable time after the
discovery of any failure, defect, or damage,

Ak 3Rae £3), sit o) Apde) wadzie e
A2l 7IREel EA= AgALlAl SAlsloF St

103



d=0HA T =87 107 12(2010.2)

f) If the Contractor fails to remedy any failure, defect,
or damage within a reasonable time after receipt of
notice, the Government shall have the right to
replace, repair, or otherwise remedy the failure,
defect, or damage at the Contractor s expense.
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g) With respect to all warranties, express or implied,
from subcontractors, manufacturers, or suppliers for
work performed and materials furnished under this
contract, the Contractor shall—

1) Obtain all warranties that would be given in
normal commercial practice;

2) Require all warranties to be executed, in writing,
for the benefit of the Government, if directed by
the Contracting Officer; and

3) Enforce all warranties for the benefit of the
Government, if directed by the Contracting
Officer,
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h) In the event the Contractor s warranty under

paragraph (b) of this clause has expired, the

Government may bring suit at its expense to

enforce a subcontractor s, manufacturer s, or

supplier’ s warranty.
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i) Unless a defect is caused by the negligence of the

Contractor or subcontractor or supplier at any tier,

the Contractor shall not be liable for the repair of

any defects of material or design furnished by the

Government nor for the repair of any damage that

results from any defect in Government—furnished
material or design,
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j) This warranty shall not limit the Government s
rights under the Inspection and Acceptance clause of
this contract with respect to latent defects, gross
mistakes, or fraud,
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U.C.C, § 2-314, Implied Warranty:
Usage of Trade,
1) Unless excluded or modified (Section 2-316), a

warranty that the goods shall be merchantable is

Merchantability;

implied in a contract for their sale if the seller is a
merchant with respect to goods of that kind, Under
this section the serving for value of food or drink to
be consumed either on the premises or elsewhere is
a sale,
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2) Goods to be merchantable must be at least such as:

O:

o}N olr

@ pass without objection in the trade under the
contract description,

(® in the case of fungible goods, are of fair average
quality within the description;

(© are fit for the ordinary purposes for which goods
of that description are used;

@ run, within the variations permitted by the
agreement, of even kind, quality and quantity
within each unit and among all units involved;

(© are adequately contained, packaged, and labeled
as the agreement may require, and

(® conform to the promise or affirmations of fact
made on the container or label if any,
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3) Unless excluded or modified (Section 2—316) other
implied warranties may arise from course of dealing
or usage of trade,
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UC.C. § 2-315,
Particular Purpose.

Where the seller at the time of contracting has reason

Implied Warranty:  Fitness for

to know any particular purpose for which the goods are
required and that the buyer is relying on the seller's skill
or judgment to select or furnish suitable goods, there is
unless excluded or modified under the next section an
implied warranty that the goods shall be fit for such
purpose,
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2) Remedies,
i) Normally, a warranty shall provide as a minimum
that the Government may—

A) Obtain an equitable adjustment of the contract,
or

B) Direct the contractor to repair or replace the
defective items at the contractor s expense,
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i) If it is not practical to direct the contractor to make

the repair or replacement, or, because of the nature
of the item, the repair or replacement does not
afford an appropriate remedy to the Government,
the warranty should provide alternate remedies,
such as authorizing the Government to—

A) Retain the defective item and reduce the contract
price by an amount equitable under the
circumstances; or

B) Arrange for the repair or replacement of the
defective item, by the Government or by another
source, at the contractor s expense.
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