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I.A &

AA B YFeo] FAES, A48 (Free Trade Agreement : FTA) 5 UAFEA}
% 7 (Bilateral Investment Treaty : BIT) & E}x}«?—z}a?ﬁ(Multﬂateral Investment Treaty :
MIT)o #4l-& 7EAn AEsa e Aol Al dwtEQ FAolg. Aol TR
FAHBML SHE FAYH FA o2 AZHoND Yo, T3 A5 Exo §F 7
@l met FTA AZde FAPAES 2 432 XFA7E @l veda o] o5
“FTA 9] BEx5p7olglns 8§t} 1 o 4] NAFTA #1173, 3-2g FTA 4104, 3+
A7FE2 FTA A|10%, 1] FTA #1144 Zo] 9ot

e TR ol gl ZAEAEHAA oA Hu Y A o] (Most-Favored-
Nation Treatment : MFN) Z3& ZA|E4#A ] 71EAQ Yxogx] A3=9 959
Tz} wlmsted BeElskA] oflg tif-§ slojob gk Yot ol HIYI ¢
B4 2 Yo B8 Ak (General Agreement on Tariffs and Trade : GATT) o]
8ol RZEo] AW MFNd| tgh F3dA &7 AEHes TR v 3
ahe WAolu Wgo] BAEY A Xstm A Aozt AT ol FH9) ik

Hoz el MENe| #d FARY] SYH 2ol 4 9 shtrt S UAeky
42 FARYANE HATRS 29¢ Fol 24D H32gS 448 5 e
Yel wgo] 9T gtk ¥ FARYRE JATNS 20| A Bz 43
£ el Agel dtke 9AL ANAE AAGD tRie TATARY 927

Aelxe HaEd+-E 44 A2 dhstd REste] gov A2 FABF At
T 2A ='o] dFH

MENZ o] 2g39d] sl BuaiA AlAE Soho] Anjngich
t Hes) o wae 444 A7 34

£ A45EA], BE AATHel e A

glol A ER op| YHF Aol YEA % o AAFHH o Yo} 24N

T T D e e

1) Report of the International Law Commission to the General Assembly on the Work of its Thirtieth Session,
(1978) Yearbook of the International Law Commission, A/CN.4/SER.A/1978/Add.1(Part 2) and Most-
Favoured-Nation Clause, Yearbook of the International Law Commission, 1970, Vol. II, pp.201-213.

2} Technicas Medioambientales Tecmed S.A. v. Mexico, ICSID Case No. ARB(AF)/00/2, 2003, 5. 29. 4.
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SRR MEN 2o 898 @2o]} o 2] EASA chjstmz A§HAZ @
Hole] 1SIDS) FABAAAE B4 2L AEAAL o8 wEer FF Sevebt
FTAOY BIT A2 Alo] ¥ej@ A 5 AAsigdth

0. AFH+-MFN)LH ] A=t A4

1. =52 A w7zt A

I 5o AR ML AR AL AT 7} el HEs997t &
Ayl ARG AL ARl 154714 0|28 Hud FFe At HEIds £
o] =3t} = 14179 89 17¢ A= #lg] 549 U 2(Flanders) W3 o BRa
U(Burgundy) 3 7te] Zokd] HEx 2 Jepdtrd a2z 154)7) @e] HUA FE 3
Hojgy Ear} AR AGE Z/ASOA ARER] gu RE 2oz FusiA @k
14861d § =7} Brittany 7t Z%Jr 14909 =7} Winp= Afole) zoko] 1 ofo[thA)

Z%0] FFAlzol Mz HIIUSE Foddte APE HIAIUS 2L 1547
AHEEIR o o]Zlo] YutsiE7] AI 2 AL 17471 Z2A 16799 HE =294
z

A2

o zobst 16929 GF-E2L el 2o d2 B 4 Ik de oxdH ¥4
Fejel HeAFUS 9Ho] Y5y Y A PAZ 171847182 & F QD o]
A7) Rkzekel HaAFUs 2@l A $AA B zo%e 1786d 9FF TF~ 2ol

AAE Eden Zeko|t}

1841717} =iA HF Tt fo7t AR AMEEHA Ha ddy f3o=z
Ae] fFA A9 o} X7 ¥(conditional) HIZ) 7} 17783 ZFse) nlj= kel 2
gnellr Ao AN a8lm UFH§ Al o] fidx =A% FHEIU¢

3) Schwarzenberger G., "The Most-Favoured Nation Treatment in British State Practice”, B.Y.LL Vol. XXII,
1945, p.97.

4) o149, “FHa)Eue -GAE 2R AR 2 -, MEFAEET, 1F 15, 2004, p8s.

5 %A, “WIO oAzt R AgFol¢dd”, F5FATLEY FAESATF,Vol3. Nol.
2004, p.215.

6) Ustor E.,, “Most-Favoured-Nation Clause”, in R. Bernhardt, Encyclopedia of Public International Law,
Instalment 8, 1985, p.412.

7) 17780, 1. 9|S-Zg A 29 A2z T 293 uj2e 243 gajd] Qo] BE ZrlA Edd g9

& UAA VIR 3 A ABFRAAR SA LA ogon gtk sy} o}F zygle] o]Fo

I A3RE £22 Fde Yy v o $E7 2ARY A9E 2 UED 24E AES 939

15g +2 —’:‘— Aok $HE, “HEAFTUexRggd B I -FAPALEY 19789 A2

g FACR, nEUlEdd gy, HAEE=E, 19896, pb.
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7h AuiAollet 18300 18600 Ath7EA] A A" x| 90%7t £UF HIFU+E
TFAstn ok @k Zev olEl @ 2R e 1860d dTnt T o AFH
&9] Cobden ZoP9 o3 HI|HUTE o] ZFe o] Fo] AAHE JAIRFE0] FxA
53 AYetA He AlEEe] HUth ozl AL 1860 dUlRE 13 AA A7}
A AgHP e ole A ARFAFAE A FAZ F Uk

1930t g3 olF AAZAN AR AEAQ] FAAE, FIFAT o 7o
A, AR BReFgFe Aoz HFgee 2FEA FHE /AL oy 23
o] TR olF FAAEL HEFAFIE 5] 3 Mo GATTE A A
TAFGEY 71E2LAQ] A use] 43E HASHA HAx 19783 ZA A ZAE
193] (International Law Commission : ILC)= HE 2o 748 2L Agsiy A
g F3o] Az 252 RS T4 2 RAFAHAE JAITRSS /ELgHo
2 233tz gk

dtH oz e FAFo] FEFAA Fdsts FAIF BA oA Z%B"H%
AA|, A3Fe] Alg(persons) L& EA|(things)oll A|Fde HfRTE BEA] ¥ o
ojmlgitt. olejgt HIHFUSMEN)E A FTAE 2 FAFA glojA dutsld 7]%%*—‘,
Lo 2A BAx%Y BARY 223 FTA FAZF060A A 49 glo] Bolrls &=
golth. oA 2o, HAFoled BASol A3z R UG deld o]fe
o] Fotte AR IATERA AN EFY £EUE RS B4 29 9 &
#slo] ojwl A ekFo] Rolg Hio $ZRAE TE HdFdr Rdgol drie Y=
ojthih aelx &= FxpG FAe dis) A3 T} Eapr) e fieEd B

2lekA] & dF Fogitts Zlolth. GATT o|fd Ha=ol-¢-9 23] Faygo] ¥
Zte 3 glow diRie B xEET vk a2iv R FE G E o] 2o A
SE97F gekel dA S BR== Zioi TH = ot 9F FedAe 1 g
AA AR F= WelAet HLue 3 TAI= sith

AN +E &3 TS %WL%" 011 A Bol JEUAIRE galxdd e dEE =
A% gk 3 53 Bl b3 998 e AAFUe 29 dudeln TRAR
9) o] ZL AFFAe o]H& *1%’6}':% CobdenBP Chevalier®] @i4bol 28 Reg JEZ] BAE 4238

FEog AP FAFANRAE AR sgen FxAR g 53*033H g £ YEer

st3 9ok ,

10) g7 FTA 3 All4x@&=09): L 2 FASS A5 99 ] F2b9] A 84734999 &9

Wi e o ghe] AHEe] Uiste] 59 A3elA H}%WSH —rR}XMM 3] % 7} 2ot BEEA ofy

& ges g 2 iz EARA 2dEt) 20 7 A B dY.05 34 49.99.297

iy e o wre] A2 Uistd §FY AFelA] BlBAlEY B A= g U Exlo] Bodste A

Hop BElEhA oldgt i$g FEUYFEX ] Fof st
1) 2974, AA=E. 2004, p.214.

12) 3749, “FxR-57F ZAHZISDS)Y digel ¥ FAR 2z gEd @8 49, dFFAG, "2AAT

JA198 A1E, 2009.3., pp.139-140.
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FAYFAN AT FFAD YSlE BFD, AFA T
A GRFANE FARAT WA WIAB RS WA} FE BYAY] G
T+ 1 FU BE FHE 24 TG A2 TATARAY FEE 1
ol met AATAS 29 Y FARIFAE o) vi2a F20) AR

HAZRE A7 BYZLL ol 2AE Fu Y7 oA Lo, SeF So)
AATATE 0E ofe FuFIYore TR oY FATo) A
polohe HaFe 2AQ ReiIo A3ZY zokd] 3tel WA she Hol
ool e AATEYol 2% 3T U BFE TYATIE SA% At F
£ A7E 2ysl gk
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2 FAAe HdSds i

1) FA'H ¢ ¥ 3l (International Law Commission : ILC) &<t

19643 =164} §]7] oA AN YE ] Yel}e Jimenez de Arechagay ZoF
gholl HElwz2¥e IFA7IAE AbE stk a2 sl e ofd dig FAE
FA A 272 gt ILCE Ak 713 =2
AgPslo] =rjo] 1978. 7. 20. 7oA HEZhE %
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13) Jackson J.H., "The Puzzle of GATT: Legal Aspects of a Surprising Institution”, JW.T.L. 131, 1967. p.145.

14) tg%-sl, TSolFTA FapEol |+t 2008. p.59.

15) ILC Z<be] R AR 1964, A162} o] 1967. |19} F7]e) A d3ls HAaA J§4(Zﬂ6%%&§‘4)93 £
d%zde YRzZPEHY SN BFEE AL 2Tl PRl Yoing HATZYolt: FAS
dAgste] 29 Festn SdRIAEA Endre UstorZ JEE. 1968, 4203 37io)4 4= ~.‘=§ELJ_
2ol A Z}ﬁﬂl@.ﬁ% AEEF StPT 29 ATHAE 2E F2 HEEok] Huad A& A 1969,

‘ x1]212} Q?l J SdRuzte HI T2 GAE AAE Z12E A A RIAE AS 19700 H223)

M PA_XPW #Heazge 753 A4 9 24 FA0) T Az ﬂr?% 6117} @A4% 9l

Wﬁ BaA A2 1972, A24x B7)ox ZMH 23y Hesro)e-9) fojds, 289 Ws}

17% FalEe] ddo]l g7 A dA Baa AE. 19730 A5 IU|dA HeE éﬁM .%7“‘1011 g

AR, BE ¢ z’(ejusdem generis rule), &5 JEYL '%1‘7 WA ELJM% A&, 1974, A26x} s»:]?]
oAl BB Hstzsre A¥, Yolie] Wil 98 ﬂ"r, Abga Bz g HHE@zee] 9,

S, Lﬂ"ﬁ‘“‘ﬂ-r, ‘8”&“‘?4 Lﬂf’x‘"‘tﬁv‘r’- o ol @2 O WA BuA A& 1975 2273 33‘4
71 W %A} Bl AFE R 2RE] W FAANY Fol IR WA BaA AE 1976, A283 37
A Edunzle ¢ A& 2% B A oh#) vldvkE o1969) @A) A “Mll 7H
T3e 98 zdtd RANAZE o] 97 oj—u Hal Baa A& 19770 A20x HrldAe AR &

R 139 Nikolai A. UshakovZ ¢1wdslir o)o] 303} 3|7]e)A] 88 % Ushakovy E 7 %39 XHZ
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ILC H&Z728 %K Draft Articles on Most-Favoured-Nation Clauses) 5% & # &3 )
v Bl FEF, FHTIH FARd BAC dx A, Ede fiste] Fo=o] A3
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2) GATT
GATTS] 713 7124 942 JFId+ ZJMFN)eIr10 o] HI )¢ 3
GATT A1z A HAFez FHTFH FAd the A2 HB2FYdA= oo of
AFE WAEn IkID 9 27 A4 vehd e Hisde 29 2geig 2d%
o Aele oy A rE Ats G337t HET RS
E By 28 W8 2 dol gleF stojof ke Aot 53] Hzd¢
A E A Fshe CATTEAES &9 3loid dzFo 23 & wAs] 94

He
UAL £OR ¥ Sk Ted GATIS ol AAFAT A4E AP
Bretn 129 AFAY SFBAS AR Uk AIA ¢ & %ol @ 2%}
FAE & JE 2PL Bl TPPLRA WAAQ QNS 8T & gt A

3) GATS
/\1 B A5 AW A (General Agreement on Trade in Services : GATS)I9L  FH=o)

€ AR 84 959 J1EAY dFE st slen sdse] R s o

Z% A=l dH s GATeEA HeTulert Mu|aieae s 7127t He o
4, 299 2A% Fore) A4, A3 BuE 24, 25429 BA £ AT AYslE 49 o

& T8t 208 APE ST 1978, 7. 20. HI)elA $19islE aﬂdwﬁH%& ol A Z<te] FHF

& Mgt a—%ﬁ-, F e s easel] B9t A-FAPE AL 19783 FHes ) $xde] #e g

%9g FAlow. nEetw ey A}k -E, 19896, pp.10-14.

GATT A1z A1z £&¢ 2 754 Uy $57 sl F45s oy ez a4 2 34F,

o4 2 J4EF 39U, —’F’;?Ml »Jff} AetE R A agn A3z A28} ATl Y BE A

Bl 4%6}@1 Aokarol BlEE AAAR 3hE AF B BEoR A EE AEd Uishe 348 He,

EM EY E dA4E BE ASE 448 VAR & BEAF £ Agx-gddoen AeHE b
Oﬂ CH?S}O%E FA, HxAAeR Forjojok grielal AL g

17 GATT—% MEN Y& o] HAdoz ﬁWEM Qe FR Z3F GATT A3z A78, 42 b3k, A5z A2, §
63, A9x AT, A3xE, A172 A1, xﬂlsx #2038}, A20Z.

18) GATT S MFN4 A o Eﬂf& d9ld z3: GATT A19ZF, A20%, A21=R, A23%F, A24%, A5z A58, A4
35%.
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19) GATS ARz A18k : o HA thate] He BE RAd #élo ﬂ 3 ase o agso] Mula 8 oA
vz FFAe diste] ohE HEvlel ¥F AMuizel MulaFgaled Yolstes oierc Besia) ol
L8 A o8y ¥xradon Rojsiejor g}
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H9e Uehlz Uk webd AdFdse) Q4o g} B4 Auls Bobg o= @ 3
A2 thatel ALY Aol 1 Bolrh A=l FHE AAH YA grlekE $Y
Aulze] date] 2o ARHEE Be RE fATIAE AT Fow ¢ Dok

GATSIIME HAZUI$ol e o9 WA AFaiz I 2 olft FEFG|
Mk @) AHARddAE 27K BUAL FATPECl glol YA el AEFH)
gzl 2odo] o|old 7] WiEd AATuse YBAA =Ue BF Asld
47 ge Fol Qo] ANZANE A @ RAolThad wehd] GATS7} GATTET 3
Foise] 919 4R} ga d8Eg £ 5 ook

4) TRIPs

AAAMAEY] B3e FHd FAFHAgreement on Trade-Related Aspects of
Intellectual Property Rights : TRIPs)SA & AlZAiHgo] A TG #AH= F+8 7
&317] 9% Fofol7] W&ol IA TN LA HFoh$-o dFo] T3] AF
H3 ok

TRIPs ¥4 A4z Hadee 98¢ 798 29og, @ He3o| e 2}
o F43 RE BdxAe FA a8ln FRUFCER RE OE EIddE FoH oo}
dcte 9434E 7€ Floltkh
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20) GATSS] MEN1 2ol oigh o]9)3 x8h: GATS A2z A28, A4z, A5z, A5z, 19z

21) 293, AA=E, p225.

22) TRTPs A4Z AHAAAe) wssh B AU HA2o) o8] T Frie 2o RasE o, 9,
54 e g4y 54 odm Fadde 2 V/}v EE 5] SyloA yojgojop g}

23) Park William W., “Arbitration and the Fisc”, Chicago Journal of International Law, Vol2, Spring 2003,
pA4z.

24) Report of the International Law Commission to the General Assembly on the Work of Its Thirtieth Session,
Yearbook of the International Law Commission, A/CN.4/ SER.A/1978/ Add.l (Part 2) (ILC Report);
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"Most-Favoured-Nation Clause”, Yearbook of the International Law Commission, Vol. II, 1982, pp. 201-213.

25) BAZFUA) A4se} BEHL BEAE Yol

26) BAAoz 4ho] 2E oW $BHoE Eoke Folth A, nwAx wWid Uu ¥A @FE =
A Adste BAERE o BEH 544 w2 7IEUH w2y I ofd k. usid
YAe Badog FE Aoyl wRolr). of2lg lEd gty AdRH B IAsd AEg 2 £
Fobe Aol JAHA @t 48 BY, I EYo] A A& ool ALFE Aok 1 o)ieA A}
S8 28 AEF YR olo) sty HHulR ARE A3 o) At agAn BY BHE 98 A
olgf RAgHon thE AR /T e AFES §FY AR BHEA Feth 48 B89, Ad
 ARA $YE BHE Ut AAY 54 AR EHSA geth

2n AEY Ag SR B giziste] 7o) 48 FEALE <Ay el B3 AFEde tiA
o] A E Afel §FAHE AAsEE oItk AE BE, AR uiE e HYR 2 L5 §9¢
SER FEAL ddstn FEgd FHFUert 5 85olel gty Aol

28) Ambatielos Case(Greece v. UK.), IC] Pleading, 1953, p.402.

29) o]4d, AAw=E, 2004, p.100.
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(1) Emilio Agustin Maffezini v. Spain A}7130)

otz el A AAHQ Maffeziniz A#Q9] Zalrlol A Gdl| et Ee] YA
#E st 7Idd TS A #HE] 299l |He 2R 22 o8 4 4
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TARGF= Maffezinio] F42 Tolgo] AAAL MEN 23 & 9 INWExE
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30) Emilio Agustin Maffezini v. Spain, ICSID Case No. ARB/97/7, 2000. 1. 25. 34,

31 FARANYS MEN 23 A8l o] mejgloiol & Ao, A, IS HdE G T
Aselok st B4, AATWS 2L % 233 DAY BAY DATAY £UT BT e &3t
= AT ALgthE 5489 U (ejusdem generis principle)ol M3k A= 1 A, HIPZ$e] 7
F£ gokxde ddzrozAe AN FTTAEAL FIAS UM HEHoME ¢ A 5§
AAEHich
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(2) RoslnvestCo UK Lid. v. #JA]o}dul A}A32)
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32) RoslnvestCo UK Lid. v. the Russian Federation, SCC Case No. Arb. V079/2005, Award on Jurisdiction, Oct.
2007, HEHEAA.
33) @3- é% BIT A5z : giAlo} Jdh2 dAG a7 stoawt J=A Fxpxbel Fx8 £48 $ obn 3t
Asta 9
34) B9 :q~7@,] AAL ol HEY AFA} SITSS S8 1996. 8. olZ@EY AE9 o|NEA] D MRS
AT ALY A A ARE AAAL AFAL Al G2k SITSe] Tx}a}aa; SITSE: Aete) o2
AE e} o)k ey ol dElte MEL ARV BojMa FRE Vel AR B A 71
SRS olo] AAAE Bie) sAE wan aelelglont A% 2001 5. oA BEY
Akl FRHUE AHAL B Ay FBE A3l ge %z}*ﬂ—f’— SA S, AHe o=
-9 7 FRFARANA FAE AAEY] A otz ey Ul Al 18714 ERsE ] 7&%
e AAzAE o] A8 dATUS 238 4889 vZH*l/M rA U oA AL
Y=g 7R3 oz T FAFAEHY A4S FPhEA 'wﬂz-xﬂf‘w stsich TZH
= EO“-O]«Ezﬂ‘E]L«}- BlT.’} MFEN *%3lo] & i :\g;*(],x} éﬂ»oﬂlg 7(4%44.., ] L /g;'(ﬂ&" HER
g e Ugt AElE WA Maffezini AF7del A sz SR 249 Qg ol &
Zgo] EAAPAE ALt AAHT £F o2 d B4 WylhEe) e He
Pl AT AE B dFPoli 95l Fxpaiet Fxld oig gigel diPen g
£ B3 2 & v ojde gRFolgtn FEAWA ol E AEBL Maffezini AN
2R3 9xgcin stlch Siemens v. Argentina, ICSID Case No. ARB/02/8, 2004, 8. 3. #&
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35) Camuzzi Int’l S.A. v, Argentina, ICSID Case No. ARBJ03/7, 2005. 6. 10. #&134
36) Gas Natural SDG S.A. v. Argentina, ICSID Case No. ARB/03/10, 2005. 6. 5. &gy 2A
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23EJU3D, Suez, InterAguas v. o2 EJLP®), Suez, Vivendi v. o}ZFEJL}39), European
Media Ventures v. A ZF3}=40 Fo|th. 9 AIAEL o] Maffezini Apzlol] F3-g o}
FAs A A 2ol MFN 282 43 aste 23S sisith

2) Ag A& FABGA

(1) Salini Costruttori S.p.A. and Italstrade S.p.A. v. Jordan A}Z4D

olgg]o} BRIl 41Ae 92 =347 Karameh Dam Project A FE A E 3}
T FAE 9RF F AT FAES AT ZEE g2 22939 JleAe A
ol 2+ 713 x etk 7 ¢ I F I FYS ALY o2 AgudEd
1 obdetn Fsth. FAAE FAEY & BBst ool EAHL o8
sidst7l fl8] AARAL olgelol-22d FAFAILE BN & AGezie 243
AL AN FHE B2 E ] B Fstefol fvkn B FHstm slvk 2
U A%Qe 229-9F e FAEAYEFBINT 220 7] EAEAEA (BIT)
Aol ICSIDS] o A4 7Hsshe B9t AAle] ICSIDY) et SAAH¢ H T
st7] $iste] g=wolggol YAFAFARBIT) & HIId¢ =& 839 FA
AA e BT

AR HIAFTHS 2F& AN ZEA ] H&3he AL AT A L3
A, FARFFE Bt Agddd g4 F8E FEAA B AL A e=2d HRI}
AAG Zo] ohet sadt Fiode YA AFHor EYE 229 237 AZE A
olnz g2 FFE Bk Aol gl wEr Bz B Bxgol ohd BARA}
g el B= Ao #A3E BN AEA e wehop doiy Zsbeldh

[¢]

o

(2) Plama Consortium v. E7}g]o} A4

71z~ FAAR AHAL Ailo] Af3la $lE Nova Plama ZHe E7bg] ol Ax)
& M FAL el A A Aol EAsAl 71 Zej2-Brle o} BIT 4Fe] MEN
2% A4t Fxle #EE RE EYL ICSIDY] A2¥ ¢ U=E 3 Iys-Br)

37) National Grid Plc v. Argentina, UNCITRAL, 2006. 6. 20. ©#&#2A

38) Suez, Sociedad General de Aguas de barcelona S.A. and Interagua Servicios Intergrales de Agua S.A. v.
Argentina, ICSID Case No. ARB/03/17, 2006. 5. 16. #ZAAA

39) Suez, Sociedad General de Aguas de barcelona S.A., Vivendi Universal S.A.and AWG Group Ltd.
Aegentina, ICSID Case No. ARB/03/19, 2006. 8. 3, B&AZA

40) European Media Ventures S.A. v. Czech, UNCITRAL, 2007. 12. 5. 721734

41) Salini Costruttori S.p.A. and Italstrade S.p.A. v. Jordan, ICSID Case No. ARBJ02/13, 2004. 11. 9. ©3o]
g ZA, 2006. 1. 31. B4

42) Plama Consortium Ltd. v. Bulgaria, ICSID Case No. ARB/03/24, 2005. 2. 8. @&kl @&t AA.
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Zjo} BITE Y&t FAAH 0}"35} 712 ~-B71Eo} 7t FARAFH A E F4
o &3 EAT FAZ AZIE F Y2 2 o9 Al disiAe ICSIDY] FAAILE o
Aotz i estel zelxn T 2l 4 Ag=e o Aok Exir) g
F2tel di3l] A3= FARE @ Fxpe] i ti¢E el -2 A opEd
3 FAss Yok

FTARP T 71ZH 2 7199 AARJe] 71Ze 8o o} BITY MEN 238§ 243}
o ICSIDY] AAT FArACZA F|Zejx-Brle]ol BITOA & @3l BAFF
Aty FAEA A OdE F J=E FETT Ao AAHAL 9 ¥F do MENZS
83t ARz-Erlelol 5 ©E 7Pt AZAZ BIT A9 ¢3ld 239 F&d tist
o, Maffezini S E7} AAT FF A 512 (public policy consideration)E ZTAH=2
g et o9 AR Ao Uik o S BAISHEA olE3t do B Zoke] MEN
z2%-g B3 & xo%d 738 EAgAEAxYe AR By d8E I Jges e
FALAREre] Aatel] tis) ] A7 glE ASolTt EASI Azl MEN Zgo] 24
g2 & givde 93 7Eeg A selol dvin dAlehHEA MFN &3 #d 414
& 7148tk &, ZoAE FAAFY At B E A= MFN 238 =
712 g Zol B Afolwt MEN 232 AE8 + loke Folth

3
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3) £4
HI = ¢ 2] BANZEANR AL  JeA Ee AL J4A AYse

A5t AdALR giMste A T Hdstd Fold FARF ol HA BL =40
¥ 3tk & HIHy 2P e FFY A8 FAEE T A sks $ae
i gol %‘Qﬂﬂ YA Fota ded ztelzt ok ol e ez sty
A Th¢ 23 B ARl FLHA Rohs 49 Fo st 1 ok F
= E‘L?‘ﬂ—rﬁ—r’@A ARG Azt 2T ERAHEEAAE 28E + U

=l Ee] , Maffezini9¢} Siemens 5 AMAd|A] AR A ] 4
H7t G5 F7A %5%}:% doZm o|E F7hs MFN 2% BAs|ZAd o714 54
ste Aoz HolME o Hokn FAsh oF MFN z#9 &4 AL o 4

BM e 4T HE 2dsisla ol FABHAME Bk ATHA §A g
HHEE A Salini A3 PlamaAbdE% Ui whekA a5l 23] 243
AR E 288 F A dste] FHASHA AT Al Agete AR Y

o] Amw A At

43) Report of the International Law Commission to the General Assembly on the Work of its Thirtieth Session,
(1978) Yearbook of the International Law Commission, A/CN.4/SER.A/1978/Add.1(Part 2) and Most-
Favoured-Nation Clause, Yearbook of the International Law Commission, 1970, Vol. II, pp.201-213,
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2] Maffezini AbA e HE=o)-$ &8 ozt g4 A8 319l Siemens v. o}&
FENT Abzdhel e <38kg w)ath ¢ Maffezini®}d Siemens 5 AbAA S35 A3
= 95 F7kA =] HAD olE I7te HEAFU$E BAMEAAANA] A dste
Row HolNe ¢k fvtn WAsldrh ¥8 RosinvestCo AbAdA FABHRE A7t
Al MEN zx3o] @] "apad Aletelgt Agdrtn $yPdd Sy Foe de MEN 23
< ZAZ 3 B HAE EXAF ST #BE RE ARIeZ ] glo] A2

if

olF HeZdl% ZIF9] WAL e FARLAA HBed FEY Wt dojwn
E SARFAME Bt AdAA FI2E S FA o A FEE AT A
E & 3hJ= Salini Costruttori S.p.A. and Italstrade S.p.A. v. Jordan A}7145)2 T
Atk o] A FARFFE FIATd 2] BANZEE AF BHoE: 482
A AESIAT AR T Maffezini A1e] FABF R} AAG FAAFAE B
2 AA HAFd$E 2384 €A ANE A FAERAA HRPAE A o
FERAAE U8 F Atk 28 AR ZAET wEA AR RE B ALY
& Maffezini ARAZ= th2ohs 24 o HTo$ 23S EANEEGA ] A&
gtk AE Algetct
% thE Plama Consortium v. E7}e]o} AsOcjr] A2 AH A oA A=) ¢
71Ee ALEA7F A3 A o] Adel FARARE HdIs vIEY @i
F 7 B &, A, IS 2] uge] BE Hopd HLHEA BA, ol
F= E7leoprt AZe e JAFEAERe] BN EAAA = HEHER B B
Bt 94 FAREEE HdFue 23 NZx-Brielol 1 GAFEAGH
w2}t ICSIDO| A4S Aristed dis] 595 & Ao N 4 gidkn ZA Ak
Z, SATHRE Maffezini APAZ Salini A4 el AU & vgsldy] F 7l &
oA ol fE AAEATE A, FAY 71EE AL PIAE 4GS A
< ZxEA FUReMY A Y oY@ FAgel e PFaiojol A AL
Azxshax g SEE Aotk IARAEAH AA WA FAZAE Ft AR
FAFAER A TEEE FAEA U FAE AIsln FARI} o2 sdsid Sa)
o7t AgET. A7 8o o8] A 3hincorporation by reference)F = HAlo g
AR AR BEE ool tis] 4ale] A 4 it am sEA HE = *’?‘ z=%
< B A& s 84 ddE AT B4, oW BERAAA} o £3589

et

xS,

44) Simens v. Argentina, ICSID Case No. ARB/02/8, 2004. 8. 3. @&be) )&}

45) Salini Costruttori S.p.A. and ltalstrade S.p.A. v. Jordan, ICSID C e No. ARB}02/13 2004. 11. 9. W] @
3 AR 2006 1. 31 A,

46) Plama Consortium Ltd. v. Bulgaria, ICSID Case No. ARB/03/24, 2005. 2. 8. #&ol] =3t HA.
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A 2R A ABH AFo] Ague 7 Btk &, SAMERE st AR
A dl A= UNCITRAL A& 730 & JAFEAEYA4E= ICSID A4S 73
2 Jvhd ofw Aol © $3Aslete vtRESAA “HEZU S 2P H kT TR}
7} 1B oA A FHEPTe g P Festn giX Ee F HYIge =
T2 B3 92 FddA FAstn gl AR T i EANEEAE Q4o zy
AgE g A
siadatel oie] MEN 23S 288 ZAA] oo dig] d Lol Aol &
o] FAF|A o] EAFAT Plama A 5& F3 BAATS) 2IAZ it E25FH
Fo FARAY Aol FFHoIAm itk A% WA sidste ARG Al
o2 e FARY § odn & Fo] Asttn BdFsrle oJHET.
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(1) MTD Equity v. Chile ARA47 ‘

AAAE ZANE AFES 3t 2elolAlol A2 g Atgolm A2 ATA
FAodsty] s Ao FAFA LI} AtE AEstn FAE Yt
Agsts ol Aeola Alge AFgAE Flddl 23712
RS A AFAEE A8tk aEy 2AAE FREA] BAASRAHL
o A A SEWAS & ¢ glvtn $X 8 ATAYE A ola AlA A
ook AAHYUE FAAGS E5E AT §2¥AE U8 gFE FHsr] 93
o Hsd¢ £ B detz-dd BIT € ZRolelol-Ad BITE A838t FA4
e 3T

ARG = MEN =& 58 o BITzge] A4 #4348 9848 & JeAd

T 2¥EY H&e 72Hcg st FHE A 4
At BHA Fsta RS dto 9442 FAEsY FAd £
d of EAd] slfste Wee g gME oo} drtn v Al
st st 2FES FAA B TG ST o) g EAof
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47) MTD Equity Sdn. Bhd and MTD Chile S.A. v. Chile, ICSID Case No. ARB/01/7, 2004. 5. 25. ¥+,
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(2) ADF Group Inc. v. USA A}ZA4)

ol e FHRIL IAES Aol 1&ER AEIANE T A4
AT sl o] B u)23H(Buy America Provision)s 1 iUt} 4l
AR wlFe] ABAME T3 UAT o] Al HAYel FolA TFG FHFAINA =
FAAR Fefsisich. ABAL T ZHEE’ oRHoz AGFHES F F4& THEEA
NAFTA A103Z AZ0923¢ A83dh 5, AFAL 7|F-Luhio} BATAY
Z A2z A3 ), G vF-ofx HOP FAEAEA A2z A3 B0S 48P
A ARQANA THE d 2 SHE BE L AR 77 FAEI o2 g HA
B NAFTA #A110529] Har|Ed$e 7E=Ee 39 s fFolzka 33tk

SARZFE= AU ¢S 5T 02 FAEF Bxxgs d&ste A°) I
stk el stE el 22yt NAFTA A1103% & Fo)$o w2 27342 NAFTA #1108
Z(FE 2 A9 ATl FRrzEe Aedds F&o] wiAdEdn AR 3o o
AL olFF ARz dFHe] A HIAZUS vt FHL LolsolA] ¥t
ot ¢ ARl2 I =dF 13‘01] o 48-& AFW=
FalZul st LA Gorz A HIIUs S AEEA] it

=1

{«

2) AT A g5 FARAA

(1) Technicas Medicambientales Teemed S.A. v. MexicoA}ZA5D

Age 2509 BARA 199649 WA5 AFFIGel £FAY AT ARAA
Ax3 AAHIE LA da LT Ea) AGAL FEI T Cytrarzls HA 23
A2 Adstn Age L9t a8 19973 %U%l 718 FoHEE 9% EXod
EAZE A H g orsirt HA JRAR AN E S
- Ag oldE e7steE HAY7E Eokslth Cytarst H 7} of
W Fd] Cytrarr} F7P3AAAE 42} AA )z FHEE 371

KN
WAz GRI} 22 R SAANE AN B AL TAHRL THE YOS

48) ADF Group Inc. v. USA, ICSID Case No. ARB(AF)/00/1, 2003. 1. 9. 3334,

49) vlF-ebhlo} FATABA A% AY @) 7 AGTE BE F9ol glo] AT TR Uosh ¢
@ 08 9 G Folsielch A, ofw ALAT HAYY 8T FRUDE BAT IS Rojsle]
HE ShIELL () & AGTHE olUd APl FAel BE A9, £, Bols Ho] Bare] Feelst

T o] uh 03 ol& &l sle ol HArh

W AT ALEUS SHTAUT M A O) F AT ARG BT A AT 29 29, $7
olgoIt B, A%, B we AE] okl Bgelahn ALH DYoL olF At ohiRL,

51) Technicas Medxoambientales Tecmed S.A. v. Mexico, ICSID Case No. ARB(AF)/00/2, 2003. 5. 29. 4.

52) =¥3-9Al5 BIT A4% A)13 : Each Contracting Party will guarantee in its territory fair and equitable
treatment, according to Imternational Law, for the investments made by investors of the other Contracting
Party.
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3) 1 vl SABA A

H Il 2o A4S 58 EANAEA T E BITS d&3tc 23 =2
AAE el EAC BstE o] 7Hed Ae B 5 Yok 1 &
FAA ERAT FARY R FHslw T ) A Mzt FEste] MEN 2
Fo| HgARE AFT FARFAIE ST

1 24 |
AYZYLMEN) ZFE Sato] ARY H5zgPs 42 AAZ ARG A=
ADF v. USA Alzlolxet MEN Zge] 242 Zgw9s
Ase] dxF AlEle MTID v. 28 Aldolgla & 4 it
MTD Aol He S4T4%7F MEN 282 $¢ 02 BITe 98 Agse wa
ohug 11 23& AH-Eeko] ¢ukE JFrIE ks
old] Wk, AFe AL Fdta Y& Tecmed v. Mexico Alzio} glojA SAjag R

53) Pope & Talbot v. 7Yt} @ ivieist misref AFjel Fate] FoFE AZs ofd uhe}t Al 43 A
BE 239 2452 dedE LEAg Ame lads mad AZ0E o A e
BE - HB*OPJU}E‘? FANAE Ak FATRF= AUt #48n Y AN EFH2EAN
g AT A2 )FUsE FABSE 4 AL1FE AFlBTe ANE WHth ol9 tike] FAl@
2—1.‘%%‘— A Aelo] FAEA] && MFN 3+ ## }o} Si}ﬂc] uigEAdyd, Aucs olgidt 71 s
32 ol A ﬁ”“i} ©e BITS ] }51 ¥ A3l /\1 NAFTA9] MFN z%-% %3] BITS ¢&3e
Soli= 2R BB B Aol o2 3 e Aol STk @ FABARE SauA
3 o H32A s MEN 2] 938 o 9 9@aRch o148 Pope & Tabot AIE Hal%
A7 47 BARA WRAF NAFTASS] H2AE0S al41o] Hal=ohd 298 59 98 F 9n
FeAE AR
o AReld AANE BRHT FHE AE 7389 o) BelelAlok 2 BITY MENZSE Eof %
Y4uc o 429 FHE F 9l- AzojEelAel, dvka-Uel BITY FAan IR e 44 4
9 Fgo] thatel, FAVARE TARD TYY Ul AL FAS wasn %RMI FEAQ B3
& z4suA SE BIT AZSHd 717 2gels wges sslosr ao, aolxok2e BITY
MFN z &4 ZA)t)-%(tax treatment) 9 2} F ¥ 2(regional cooperation)?H& WA g A& W 3]4](contrario
sensuyd R MGEL FAH-FH e i?&o}il?‘P —452_ /ios gusez o 498 WeE rHs
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FAE 322 E AAZ FHY HEEA oI zgAHY AHF QAEA FF3¢
o FAHCE FA4E Agolnz MFN zae] F8uidol B 4 gitkn Bl MID
Equity v. Chile Abcizte] o2 ZE2$ Wt gepd AAd 740 od MEN 239
A9l dare oledes Basl BuAA Zekan 9o FARY Az A
sol et B o] BRI,

NAFTA 3}olA] MFN %32 Pope & Talbot v. Canada A}71¥} ADF v. USA Apzdol|A{gt
TAER e BT NAFTA AL0SZEAUS715)] de 47 a8d AdE]IAH-
2, § AASIA MPN 239l ¥el AAsk d4BAE ohULes ADF v. USA Al
AE MFN 2o dig HEa gdglo] AR2g d9d ddatd J7E2 7148l

V. HAFHS A FASE L A

1. #4853 2 #4

A4E FAEY 9 MAN

z2%E Tt FAFATO ABIH Adsn sle F
AdA FolA st e MEN 23 H

Ao BEE 9t 988 3o K3
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I TRIE st A Aoyt AYgE FHA A3 o}— A5E Btk A MEN
zZge] 485 B¢ FLHAE Adste AL degd oz AR FI AF FAAR
wel MEN 232 F3] d&ste dA2 =33 AX7A 23 dig a2t dolst
A vehta ot

MFN 232 9z g4& &3 d5¢U FA-FAAGA o8 dgua o & 9
o] &% Rod A M UEdte A ole} Bt 7P HAUAQA BHL

el o2X
A A EA A B3tRo]l AgH AL EAloltk wekd MFN X232 FAPAANA 4%
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2. AkeEE-A Aae] Al

Ao 2 47U FARE FAd da AT FAM} FA B o
Suth 28 e USE PolPrhs HOE GATT oF FAZUS 239 24
o] Bztslel gt 2 olF HAZUS 2T TARABAN FPHA NFe 48
2 Fasiel gk o] FAS B 29, FA, AANFY Bobld ITAe A3Re 94F

it

PN

A3t £5F A9g ol wob gk 2t FAFUE 290 del ol4Hm Y=
2753 QA gvlo] B Felrt RHem FHIAE b ol ol gk 3,
AuYtlNE of 2ge] AeuN7 Gkl AANEA B Ao FIHIE o

I YR Fekde o g T I WM T ALdHE e |z skl
o} ole} @A HT FAVFARIE B Jehd Fe Hssoiert e w9
Zgre] o wet g 23yt e F ke Holth

B Aol MEN 239 Zgojio} Fsle], Maffezini Aol FH7F HE
IS 23E EAHEAZI7A FFstn AR FL Ffde FAEFA o] 2
oAHE HustA EAE Zet lvke & BoFa Slvh EF ADF ARl HE=
¢ 2o ALujA] 73 W IS 23] LA FRAT o9 TE E
ofell M A go] Fbeditte B& UFsn itk o] Maffezini ARR1& MFN Zgo] £
Azgol7tA] Hese Ao FHASHA N hEAQL A EA L o] Fo] B
APAEe] d3s PAT
ol¥l g-m FTA & AlolA &=L Maffezini A}zl FA@Fe] o] F33}

FUAL sta MEN z3o] 228 EAHAAA ] tistds A 8HA] gor o
2o 7Ad d2 A A9 A5 &G 299929 A v 2 W

L

o
fir

£ |
o AR gttt AEEe Aoz TSR olF FA7ISA dA FAG ol2A
go) FTAM = M 3

PN Zge] Agwele] BY 4ol o= AR FRHUAG T &
slou} gho] 71Ee] A FTAY SARHE oleje FAH Age] Teeo] U
stz wu FARERe A4 Bek d3alr] odThs

et olol # FAF = AFFTFE FATH o2 FF UE FHAE A
o= MFN z3o] A2z dd A&HA ¥5& EHshA BAE 2art sls o=

Helth

55) WHHE, TYU|FTA Aol 915, 2008, p.62.
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T, AAA B3I FA oid MFN 2Zgeol AHaWeld FAedsled, Tecmed v. Mexico
AR 3Ll MEN 23§ 274310) 3] A7 ALTAE FARAL B

W FEE a2 sde FAET EAe g4 Aol e 23 glole A4S
ﬂl@o}ﬂ -Uk—% Aolgkn AGFsAA MFN 239 FLS wiAch A9 2ol 4%
Qlo] MFN % AR 8 g3 AAFE B33 F e 7S 488 + J
X Al EH'O‘ME B3] gysio] A ¥ Aol FAMAF wet Aol
2ol Vel vt o] A9 #E Alg®E BRI A PR MEN Z3o &89
Aol FARFY AR Foldt FABPT AT ¥ F3istn Y A EA
dctm 2 4 givk 227 WEd MEN 23] XA B3 e ALY Betdm
FYE dFo] EAEA opFe FF IAFATHY FFE FAIYE ot sl of
<7 ] FTAA BAHZAAA ] g MAN zge 2d4-& FAFHCE 97|l 1
ol WA F AME 8 A PR FHE3) wrdd) rlep & oot
Aoz AT L U7bE vRF ouP 2AE flo] A Rajsis Rojng
Fdet A &, g uleFo 7|He AAREA OM‘:‘* oy 7kx] Hgatel A

i

2 Tt otk olHF ARE Tk ok 249 TEAYY HAIYII} I8
3o 28 ol B4 et A W] o dua | 99 e H4A
A4 F ok e AATUS 23 FAYAIN Aoz g FAR Lo
4E 2ok BYE A5 4T + Yo MBA AEuA s o] Basht 49
E A2 2994 298 de

st & 287t Atk 48 &9, 3
FTAIME &3, o4, 4, e, A3%% § MFN 3?'@1@- FAHLZ WA}

3 3IThse

FARANL 1959 AA HAx2 EY-w728 BEx¥F0] A2 oz 2007d ¢
A AAAR LR 2,600070 B8l 3 $ivetes 95SAHCSE 8270, wdE 137) €A
& AZ3A AA 1090] BAH] Uk A2 Eo] BARHY AF AF7) A3s F

56) GATTO M= HFF¢E 7|29z st ?Sd HA o7 712 dHLoz olo] e g2 ¢e q9F
} =g

A2 STk GATT Al ARG ol J2Y %3], =d243 S5l $3} 2ol GATT 44 3
A QR AR BRBAG G5 9450 oF EHE Qarde Sdza AdFdeedy 92
Qashn 90 £ AR 2908 BAERI AARAAG 59 AAAT dsted Su o9

2 AHME Ay gty 28w HB]*""“%E‘}@"*(GATSMH‘E T gt 0119?"3% s
8 HA QA3 gow F43E AFANAEANAE FAF S 957 HARE gAsta gioh

57y FAEAL P9 FAE AP A (Investment Promotion and Protection Agreement, IPPA)i'Jr Hole] BEAHA
(Bilateral Investment Treaty, BIT) .2 @ drc)
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FAFEATFE] FTA 5 %7, A493, oA ZAAEEE A (Economic Integration
Agreement, EIA)9] 52 AEYH= o7} S8t e ook ¥ FAEF L 5
4 FAEE 2oz AZste o] ditFold HAZde T3 2o §¥4 % o
2} FTA A2 A 884 e 2 452 FFAIe @4 gdida Ut A8 €4, &
o] FTAE §Ato] @8 Hx AHALIIDE Fol A2 FAFATHLL BIT 2t
AABtE FEH WES g1 9o o|& FTAUlel Fxpqpielala £e|7lx gl

FAEA L ASAFAAZE A U Eolgt AR 9 & e FARA
Az JZTAFAE st AT AATAE £uge 2Hoz Hhsn Yot
AR FAAE BEsia FAE FAY 5Ho2 WRHd, HIoS, Fstn T3S
A5 78 T FAREIYE S Yt -

FAFA] gloiXe] BERAESA3E F MFN x39] 282 53 444 Rad3=
BANEEA 18-S 48T slol Fd adste AR AT st AFoz Yy
oA FAAA A7 Yem ok

HZ 2007 d %] WA 3 RoslnvestCo UK Ltd. v. the Russian Federation A}FA39dA] s
FA/YF= MEN 239 2880 e AR AdAF Ao @4skA ¢ & BIT
2ok o feld EAZYS Efete Ao2 sAsiith o8 @ B Maffezini A}z 9
FAWE R JAH LT FHA otk 22y Plama A9 FAFHF= MEN iﬁol“a—
AEsl] RRFHe] BEHE FUE F ke F4S 9T b ok o[ X MFN =
¢ B3 o festn x2HoE AT BPNAAAY AL5 Slo] H” st&

ok

o

£ A9 ARdez dysels Aol Yein glo] MEN 23] #a B4L 714
3 Adnes FARE Al he LUHRS ¢ Db Aok AEASE MAN 23
o H4HE Mol VYHAT MFN 28 Agsial ARERe BLAL U £
lEA] ARE =@l A%H T YUt

ol AXA Byl HEo] g MFNe| FAsgAld] MTD Equity v. Chile A}
743} Technicas Medioambientales Tecmed S.A. v. MexicoAlAdM T B A Ao A&
et wiRyiA R Aold FARET EAY ¥ FIletn FHE dFo] EAdT &
+ 9ok admE MEN 2gel 443 waigel Agusle UsdE olgdoly B
At E Felg Aol A4 gx ok wetd FF FARA #EE AS5A
dH e B8-S BUHHS D £ 0| FTACAN MFN 23] A4 FHHoz o
Z189E ARY e G AN GA So] FATAEHS Ate AAF H9
sfob & Ryl

58) AAZ, “FARATA HE 5, FATFEAATL WS A9, 2008, p3l.
59) RosInvestCo UK Ltd. v. the Russmn Federation, SCC Case No. Arb. V079/2005, Award on Jurisdiction, Oct.
2007, #E-AsA.
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ABSTRACT

A Study on the Application Scope of Most-Favored Nation Treatment

in the FTA Investment Provisions Based on the Arbitral Award Cases
Kyung-Bae Kim

Investment Agreement is to be a part of FTA, as negotiating together both trade and
investment. For example, it has a separate chapter about investment in KORUS FTA
contract and is more detailed and inclusive than BIT contents which are traditional
investment provisions. It is called to the investment norm of FTA.

The investment agreement lures a foreign investment by providing the environment
which is stable to the foreign investors. Hence, it plans in goal for the economic
development of the home country. In international investment, the arbitration award cases
are coming out to be divided into two parts applying MFN provisions in investor
protective principles and dispute resolution procéss; the tendency of broad interpretation
and the tendency of limited interpretation '

In the case of Roslnvest Co UK Ltd v. the Russian Federation awarded in 2007, the
arbitration tribunal interprets that the application scope of MFEFN provisions contain the
more lucrative dispute provision than other BITs without limitations in entity right of the
investor. This judgment is the same view as arbitration tribunal position of Maffezini case.

The arbitration tribunal of Plama case has kept out an assertion magnifying the
arbitration tribunal’s jurisdiction. That is, for applying more inclusive investor-nation
resolution method from different treaty, tribunal mentioned that MFN provision had to see
clearly a point of applying the investor-nation dispute resolution method.

Dispute resolution process providing inclusive MFN provision has both the tendency of
broad interpretation and the tendency of limited interpretation. it needs ceaselessly to do
the monitoring about cases of arbitration award. In conclusion, the. point where MFN
provisions are applied conclusively is recognized, but it is still controversial whether or
not to magnify the jurisdiction of arbitration tribunal applying MFN provisions.

Therefore, it does not exist clear principle in the theory or in the award cases about the
application scope for entity protection provision of MFN. Hence, The Korean government

of Korea and local autonomous entities needs to keep their eyes on the trend of the
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international arbitration award cases in relation to the investment dispute for the future.
Also, Korean government or local self-governing group must consider MFN provisions
when they make a contract of international investment treaty such as writing concretely the

application of MFN provisions from KORUS FTA

Key Words: Most-favored-Nation Treatment, International Law Commission, General
Agreement on Trade in Services, Agreement on Trade-Related Aspects of

Intellectual Property Rights, Ejusdem Generis Principle



