AR Al E] 2] A47H =234 2010.07.30
20101 8 pp.157~182 =AY 2010.08.13
Akt 2010.08.23
TAARMNN FRET SR AT
- AL25HY 2000148863 B A AT -
R
3 o B

I.A o

I. ZHEZ 1 HEDA

II. +EFe] 55487 1 A

V. RSO 5549 Aol gt ¢-=vat o
v.d o

FAO ¢ FHES, FFES, FEES, FHES, =24, AP,

At 20099 129, AL S 9] A(International Chamber of Commerce:
ICO)= MA "™HERZ=EAUHF2];(Uniform Rules for Demand Guarantees:

sk QARSI WHGAAD)

o
¢ QRS ojehd Telstn A @A)
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UDR)(ICC ztg& A|758@)(e]st o5 ‘URDGT58 o2t dehS FHSHIAL,
ol HAFEZT| ALEE TYTHoEA Zof 7H 19FH A
oh D HFHF(demand guarantee, aiRfR:E)2D2 Ak oz G A
71 B3R FAIE AF7E BE5o fa7I1xF Wl Bz ¢
ASHA] AAEH ezt A] AR A4 FHCEFE)S AFtitte B

] Attt HPES2 A9 oz ul= (A Z)oA A
L= Q= B34S (standby letter of credit, -2 7] standby credit)

= AR, HAALA HolA A8HEIE, R4 x5
v FUSES olejt omjoA FAHZFE =HHEZF(independent guarante
e)volzt jith, ol= &5 HA| A AdA ol "7|A °Kturn—key contract),
A7 Te @719 FaEAlA AlSA &2 FAHcontracton)Yt FEAE
(supplier &2 seller)©] Zoldolu} o|PA|A| E= EgHdolgo] disto] A&
g FARgo RN Ut uielS BHostut W AoR, IAFY

FHE5] 71ATH) RobolA LA FEETL shfolch W

=
s
fol
n
g e

o] 94 ;q _':Lo‘t_/_.T_% uiz

D ol ¥4 1992 "HFRFFAFAACC 7= A458%),(URDG458)S 711
gk Aol URDG758¢] Hstoli, BHAl - et7]& - slalld, Vi 1R TL13,9
Faulg”, T=ANEH A58 ASEE=EAASHE], 2010.3) Fx.

2) ol &3] aFERSZo| BV gtk

3) &3] ol ESA(fRFEEE 222 ot

4) Roy Goode, Guide to the ICC Uniform Rules for Demand Guarantees, (ICC, 1992),

pp8-9; 294 - slsiT - AFE FH(Roy Goode A), "FAFA) A AL EFSAT

2] 7to|E(AET T, 2008), 2¥ FE.

wtetA HEAAL] HolA SRS FFESI HESA870] A1) /fdes flofof

g 7oz Helth SRIsiAd, EHESS] FRE FFESH BH3A8% 0] vk o &

o]

AT

6) %9 ‘independent guarantee’ = A 5] ‘FYPH HF olg1E EF1 gloH, &
JoA= fJe} o] olE ‘FYPEF ozt K272 it

7) 094 - SleiE - AT TG, AAA, GAAE

8) ATA 11 8L AFH Z(tender guarantee, 2-2 bid guarantee), ©]HHZ(performance
guarantee), A48 25 (advance payment guarantee, -2 repayment guarantee), -
HE8FE S (retention guarantee, &2 ZHHs] FEHFRZ), kRS EF(maintenance
guarantee, warranty guarantee) 5 TPt A3, “HAIH B30 AEA, FRASFE
AL, ATAGHREGARSS], 2002.2), 239 FZE. Uolrl ALRZE0] ERo Tt
XA 5]+ Roeland F. Bertrams, Bank Guarantees in International Trade, Third revised
edition, (Kluwer Law International, 2004), pp.35-45; BMA, “StAH] =Y A Fof| 4] 2]

ZT 9§ #t AP, TRASREAT, A26AREFSRES], 2005),

O

ot

5

bl

lo
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2y

Ab " el st #01014 H o 31% BZ-2a0] 561 H%ﬁ*}oﬂ o
sto] At BejAEA 0 FoRFiTs] Ao RT)E thotA] F3t AdHl
A, FERSE e Aol FERFO] 5Y4de ogote] ofFd ARt
glo] ALHFGIESY AFHHE E + 3 A ool wsto]
eyl e EE2A FARSFO 5949 Altsde AR v

2} 20019 15H Qo] w7} 9lt10
oo EiolAs FARZF] =Pl et Ao ZAIE oFA; ofbH,
£ 9Isto] olstellAs WA PHEZFO WAFxe o whE gAY
HEMAE 28 30D, HEESY g9 54S s AnEd ofked
SH4 2 AR 2AE AT, olo] 2iolhe IR
59 =Y Algte] et eyt Hgﬂé‘%ﬁ?& 2001. 2. 27. A1 20004+

ot 220 Sol7h1el &M 8o *}%oﬂ st lea‘ﬁb_z} Sh=Ht,
=2 Fe AFED)O dstole HAIAA R opz7tA] ol F
go] sl AolEo] Qe AElelth. olo] EiloAs FFEF] Wt &

o o

213-218W Hx.
9) Bertrams, op. cit., p.166. ZFHEZ Tsto] AAs]E Eil
10) *‘]E_T’_‘%ﬂ 2001. 2. 27. A1 2000148863 BA(EA). 1 &F
SHY 1993, 7. 13. A3 911444225 ©AE0] =], 1%
Els tﬂmol 1993. 12. 14. 431 93t444524 2L “.. [¢4
e HeE edsto] AMEE AR QAR SRy ol H], ol E9 el lrk
B 4 gty gdsty Jaug mE 7)7skglch

F

i
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o] 2AHel AL Agshe URDGTS8E £5ale] 1o] Aolel 8oig
ARG e felstolor FELID o] fstel EeAL sgRely
A5 golo] Ago] Tote] s ehpaet.

I ZHEZ3 O Hed

1 RZY oojet Bay

SHEZO dFo=m SYPAL e AFHEITE 2 71EAC
(underlying contract)y ZF2F2] Alofol] Wb olfS HHEY FHo= - =
72| Eoldfol tiHste] — HF<lo oste] AfHAE ficte] HAPHCEL)
o719] Z1ZAoFe] FFARARD AR AFA = AFESO] Weto|lA 2zt
ZIA AR nstructing  party)14(5, EZ2]=e)15¢F 4=¢]Z}(beneficiary) 7} =

11) or&® 55| AAGA AR instructing party)2] §o18 Zgtsto] URDG7589] 47 gol&
URDGA4589] gol¢t tt2A Y=ol 335 wl-¢ Fosteiof gtk URDGT58 A2%,
URDG458 A2z 7+ =,

12) JFRZFO HPoll= 71xA %ol Zo] ofA EAstA] gheth Y E F(tender

guarantee)< YEZRAPZE S WEolE, AA ] A& stx] SAUY, 81+

oJYRZ 7|Et WEE AT Gt B0 WE Ao] YBS BesH F9o] culs)
of QYIIFAE Sl so] WY, o] YIFA} ALK AL AFstelo} Gl
w2 1E Hg, 1 Aol 78-S BAT Goode, op. cit, p.13; 284 - Sl

- 4349 FY9Roy Goode A), AAA, 7-8H.

Bertrams, op. cit., pp.1-3.

URDGT758(AH2z2)0ll A AAZAA N “TAESS o]2]] A=A, [H]EFolt 4R ZE

o] g A5k, BHEQlof| tiste], THRZFO] HLole FFESI thote] ek

A& A= A5 YuRteh"ar Aoy o] Qlr}. ofo] Hote] FoT Ao & URDGT5800A

AN G AR BS54 A (applicant) T Aolgt dog Folxle] Qirt. BHEAHle o

3 HZo] 7xsh= 7|2BAA ARAR BEA BAY A 9uFtHURDGT758 A2

Z). URDG7589A 28] Aolg et A2 AR It s¢elol obd A7t ¢l

7] W Zolth. &8 tFES Ao Az TLJIAA, A, RIAKE @it 7 2

ST E Sste] BEQIOA BES olFahe Aol REFREIDC) ASAH

712 ARAAATAZE BAFDE Pzt el oleld A9l AHRFe

HZEQe WA o=z HIFAHO] oftet AAGAR ] Histe] Fed 1S 2=t

15) RZAQTE Fedtes AR BH3QA BE5S =5t 2HFAFAHE EF= ol 6f
=4, F&5k%0], 7|2AMYY] FAFAE BSAES2 T LA A RIES] 9

13
14

=z
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o, A GAR} f-0)2b= 7 A oF0] GAALR A BHZ0] Algo] wste] oFF
gt} o]5S 9ste] BES AlFste IS dif &3go] st of o

2t 232 HZF<Sl(guarantor)(0]o} WOV “HF2 olgt: Jhrhloo]
=8
212 B F(direct guarantee)179] Z9-0f] =22 A= o7 3§99

dutA o
YorHE HFZ HH=d|18) L0027} o]F stz Z-fol 2 M
Z(indirect guarantee)®] PEZ Y= FA| A A o=t F2to] FH|7
HEAOITE19) PR F] 9ol AAGAAR= (7 ZH4lTE A A ol
) A=) 23(oet Wt AR Z-2P200]2} ghrhE Foto] selef 3l
£ 2YCEF2Y)2 o stolF £o2E fote] HITS UPSHES it
o Zo] HRFL 4 FARTE AYEE FZXE FotH, olo] HHEFTL
4} ‘4R FTolet & 4+ Qlrh22)

HI

Ze 7

¥ L ]-[1‘. FIO

%

o

o o

2. 7Y B0 Ax}t

S
ra

HFo] A= AAE HAE, WA AAGAAE SRS

]E]'J— O]*— 740] D‘”OH—’ E3r A Ziii EJE}.

16) o]et Zo] ZAAH NN HFHFL 7l 23fof oJsto] YP=HE R, FaofA Foef u}p
2} ‘B3l olgke gojot ‘HF 2 olgk= BolE &8

17) ol &5] BYARES &2 1Is] B3apEFolztale g

18) 2 BRZo] sto] AA5]+= Bertrams, op. cit., pp.15-16; Goode, op. cit., pp.9-11; £
A4 - Sl - IEA 39 [Roy Goode A), AAA, 3-5W; AAA, ‘FAANH,; Adw
HEAL 2006), 357-358H Fx.

19) Bertrams, op. cit., p 166.

20 URDG758(7<1]2 ‘AR 29l (counter—guarantor)” 0|3 §015 ARESILY, § HE91/

27 22 Ol-rroﬂ/ﬂ, 2aolA ol wiel HolF A Folehe Golet A
0”013}—1‘— S0l 283tk URDGT758(A2R)2 R EIs “H3AL. & +9%
0}04 TEESS IYcl= AE u"sitty gt o] 23

bank) -2 Z|A]23(instructing bank)e]et E&|7|% e},

21) o] 232 &3] A2-2Y(second bank)elzt E2]7]% Thct,

22) Bertrams, op. cit., pp.18-19; Goode, op. cit., pp.11-12; 24 - sai - AFA
(Roy Goode A), AAA, 5-7TH; A@A|, AAA, 358-359; sHE, =& HZF
of AlFFAAE HETAC] W A+, TFIeE|A]; A33HE ABEREFY
2008.11), 316-317H Hx.

=
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2712 AFFe AAloh=dl, 1 shbe BE23golAl SeAE flste] HF(olE
TAEZIO] FHS flote], EaloAs Helt "HHZF oI E thS W
Yotz ootz AA(CHFOZA|A7)0]AL, thE Shfs £ HF23Y9]
AT E BAY FHoR BHIT2YPZS Qste] AFEZ(counter—guarante
e)239& Wafstets AP EZLPA| A7) ot} 24)

olof FHRZTL2YL BF2PS flote] THEZES WlotHA oty H
ST2yoA FARE flote] BHF (S YEF)S EYote s o=)Ritt. AR
o FAESEYL ohe] FAEA PAESO] Wit R ZFo] Heyolg
= Aol of=tl, I AR HF28o] WeYstoiof oh= HFo] EQHA
AR Qubrog wzogio 7 BExAF QUOTESF UNQUOTE Atelof 714
= = Z1(#id)ste] B35& Wasth& Algstal sAlol 11 &

r
e
2
l
&
i)
fru
[

=
X<} =
a2EF AAE T BELGL Lol HE(AEF)S Yt

ZE 7MY, ol () AAGA
TR Ze Atolo] A, (iii)
293t o)zt Atolo] FAR

23) ol=gt Wgto A URDG758(H2%)> FESS “7L gl EFo] ofmsh=A] 1holl,
FARZ0] BRI Sloid ATRFCN] TE THRZS YASES oeeiuA 1
ERlolAl Bk AE ke g, 1 BRlE oAtz stof UaH, O FAERSAT o
Aok AFHTL] AN} O AT AL BT R ofujgic (REL A}
2RI geldth, golo] Pote] wAW, orle] “FARZ L PR “counter-
guarantee” &} SFHE MM}, o] Z5] “HRF (i)l B % et ey A
A, ERollA Hxol, IHRF2 AFIES2H)7T BEFZA THRFS T
ohd, B oA ColAl HE(HEF)S Thste Fxo1A, A7 BolA HE2 &ast
B7F G o= AoAl thg HES Edlchs 727} ofyn, mehA] “HEF ol ET
e #A4% Aoz Baw,

24) Bertrams, op. cit.,, pp.161-162; Goode, op. cit.,, p.12; 24 - 33T - A%
(Roy Goode #)), AAA, 6-7TH =,

25) Bertrams, op. cit., pp. pp.159-160; Peter Elliinger & Dora Neo, The Law and Practice
of Documentary Letters of Credit (Hart Publishing, 2010), p335 #=x. T35t skxjd, A

el g

i
ol
18
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AR, A FARReE 42212t Atole] BA = 7|2 A (underlying relationshi
WA= &5 AlfdAle| R 7|2 A AR gt o17]9] 7]
A4A1Y SE QQa wjufAtd Sk glom, it o]}
A1 24Q1 FF2HAFANY wiuf Al AFAFQ] af
o] ZAAGAAZL E, WFEAHAAAF] At wigl(mfulAeke] 7
o] Fezp7t k27

A, AA AR G ES =
th28) ZAGARR = IR 2 A FFEF2A () EEFS Tyot
A7} (i) BEFLPog dlolFd A2 9ste] HES

>,
o
T
o
24
T

rlo
o,
1o
r ol
o

Ir
(]
oo
r ol
a
Tl
rlo
(]
oo
o
©
r <]
é
K3

i

ol
el

H1
Jhu

ol
ol
rr

1

we wo rr

N,
>
E
&
e
=
4
o
HT
o|N
Flo
)

o]

o 7 499 WACHITANVE F4H
o A%, &, FARZBAC F1xsle] T SolAql mELPe Fas 7
BRZO =Yg whet T10] A =S AdsletA "ok Tley o]

o
=
2et MEUAL olFAd2 sk Hieh o] FAETE =HAS ARt

r o
ol
el
2
o
fo
ol
ok
)

)
ol
ot
A
S

A=, 318-3219 =,

26) 99719] 7]1z23A (underlying relationship)gh= §015 URDGT58(A2%)2 ‘3l HFo]
ofgt

7)ZSke Ak, Q2 Jlet BENFAT Folgt Aolo] BAS oJnlgt T

o}
27) Bertrams, op. cit., p.35 &=,

28) Bertrams, op. cit., pp.116, 159-160 Z=. 92 HYE thHY 1994, 12. 9. A1 93¢t
43873 wANN FPEZY BHFORJARAAGAD T HER19] BAZE ATA AL Q)
At et F WAL olF "HEYi} HFQl Ato]d] 28 HZA] s 9t B
ZYFA S I B3 WE AARAE WEOE she RIS Aokl tE ofd
ZTolgkl FHSEL Qlek. TE ARAA|, AAA, 3620 =, olet Zol dTAR= el
o= FiellA ol&(Rimel glo] Btk o3t Al AA AR R Z
23 9] PANAE upEZpR] 2t stejok & Aoloh vt A&al5Hd 2001, 2. 27.
A3 2000148863 A (EHH)2 ol TR

29) Bertrams, op. cit., pp.159-160. AFd ]2} Zo] BZ A RAFARD T B2 Ato]9]
AL SIATARME, HEZFO] B0, F/dHZl0] AHF9 BFogQlo] 5z
ARZA ARZRE FAs] AATACl AUt
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A, BF2s(HFeDI Fozte] IAE T OdE HFEAoH, o=
AREZY Ezo]?ﬂl Folzte] AL & HE gith o=}t HETA! 7%
Sto] polate YHFR FAFHEFO SPA | whet wreF | xAHY AAIFAE
21€] Eolﬁnol Ue Agol HA BHFRA AFAHTE st HiL, |24
5YHZO 759 ot AESAHGeihti T, pay first argue later)3De] 2

I A "o

3. RSN FAAS] FHAY

et 7o Azte]l WEWANA 7 GARE 24T 2 ol4el HHA9e]
ol ®h () ANGAAE FolFete] WA FzAME FAREAR

:L

Ll
A

7k

o] A9IE AT ok, FgRFLAT] BANA AAAHY $191219]
AN etk () FHRFLAL 339 AS 2wk, AAFAAte] B
AA Ak a1l xmsa} nEeqte] B FguZel 2|
9 U AnZo] wste] gAY el A9 gk (i) BELAE
359 A9l e, TyEFeqse] BANH TYRFEe Selate] As)
2 gnzo] Boto] FAAKY £UAY AN AR obee AnFe| 5
olzpete] BAGNH BEQC] AN etk (v) oA AAFAte]
AN 71 2AKY BAREA AR Agjet BEeqe] BANA U

4 SR A9E 2

30) B2 RS2 tisto] e ?L gl olo] RS w2 2373
£ SHAU Akl 728t Rl 1 BEETE D —’F_E O‘DP. 10 whet E—

O

o] 5I910 29| 94RE Tl B3 A9l

9] A JRATd ot uT 5 ook, T BELPE S Ee
Qe ke TgRZe SY4T ARYL GRSt Q0w FYRTY AFPT
2 e g Fgolsol, o)) FARZ] SYAE YA 9ol AP,
SeIgl02A 0] YRS ofEstglgel AHOR PG FLNZAT Y BFLPS
PINEY AGATETADE B 4+ 9 AL oWt By 54 14, B4

31) Bertrams, op. cit., pp.73-74 =X,
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Il HgEFe] =944 1 At

e AFt HE2B (@A FAESFSA(RAD e diste] Fetdd
2 Hed, RS2 299 deTde EAstaA RE2de §

A1e] ORE ‘ol (@i Aol AFHTE St=
Aoz Ookxo] it webA A AFAEFACl AANEE BAARF
(supporting document)®] Wj4lo] tr2r}, ARZFA; AFHTO| 9o, E3F
AR Fo] HAHTLHZ(simple demand guaran— tee, 22 first demand
guarantee)®] FEI ZHfol, FARCIZANE AAXDHEAE AFETA
(demand for payment)®} EO|FHEA(EITHGLD, statement of default)
£ AAStelof AN, FFRSS G Afol oA B2 A
At ol BAEM(EI L E, statement of performance)(& YEZA
st AFET7E AU T2of Histe] BE230] g Skt A9
L A)E AASkedoF sit}.33)

™ope el

32) Bertrams, op. cit., p.166.

33) olfet el miEel, HFAEHC AEHE HIA8ET LA (International

rr
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R T E e u
tiste] REste AdetolFo] Teiso] wafEnt. whebd FHESFO AF2
THEZASAPN] BFLPe] T ARFY JHITE £}

lo

% |H

od

N Lo
T

off é@ Hl{lﬁl
o
fio

or o

7 (complying demand) ofFoF eJEStofof shal, FHFERF23Ye] 4

=
K<)
2]
H
g pLEls) PYRZY AFS 0F 1 PYRIY A% AT
H
g AFOTE a9 O 5ol BELW Apole] TA| o]9)e] BARRE

Standby Practices: ISP98)-2 A|4.17xf|A] A7 A (statement of drawing right)2}
L BES Telohu qlnl, ot 9jo] BolPAEAe ol BAEH S mH| SAat A
ojtty. 1o #3to] AAMS|= James E. Byrne, The Official Commentary on the
International Standby Practice (Institute of International Banking Law & Practice Inc.,
1998) pp.187-188; HAlE - 7|2 - AATE - s, TERSALGSA2] FAHS ¢
Sl (g8 3] 94 - ICC Korea =AIF8-HH3], 2008), 156-158H =,

34) FAAEZE 2t HFESO] EAdolgte YEof Tt HAAIF SR o] A(ME F)o]
§lo] H3lt}, o]get 5842 FAF R de AFHI lom, ot 1995¢ TE5HE
Z B840 #et UNFEeF, (United Nations Convention on  Independent
Guarantees and Stand—by Letters of Credit)(©]3} 1995 UN@<efol2} ghe}) A2, A3
ZOAE o5 PARIE ERF FAFRZ(FFRES XD =Y/l Wste] Bertrams, op.
cit., pp.11-12; Goode, op. cit., pp.18-20; 2944 - &3] & - AFd 24 (Roy Goode
), AAA, 15-17E; A&A, AAA, 354-3574: A4, “FAAH oA 5=
ARG ol BAAE 1 49 TAGHE: ALY A4S (A IHESE], 2009),
385-386W 5 Fx. 9@ qiEYE oA 1994, 12. 9. A 93143873 WA 12
ot 5HAS st kel Hop] & V.3 FX).

35) T3 A8, Georges Affaki, /CC Uniform Rules on Demand Guarantees: A User’s
Handbook to the URDG(ICC, 2001), p.19.
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FHE o Fgold el 2eHA] ofyshs AL %%5%94 =2l xola}
QFrh30 of7]e] "dAsh= =
BATE 9ulstH 3D of7]e] HIFA o

(i) URDG2] ##A(cht URDGO] 44 ¢ _,]_F(-ﬂo]l:! 2 o) B

ASke B el Bee Zch, i) Hoh HFelt URGDH] Ao
i Afel, PAREDTRIVYN 25 DSk ANE Aol ol
gIsto] THRF FePHRFLW)E A 53] BE WRARE AAl

& etop @

oF 5131, TAREC] SaI|TIIt BEFNS o}
olefgt TARZe] EYAl el YAHoR THRFE HE
2 Afolo] WEPAL AAGAAL} 5017 Afole] 7 A

CEEE:
gRZL Aold JABAZTE SYu, olfF FYRFY SYHS
9 FYRZY o FYRZ SHL Setel 712uA] BE AFel et

= Al Fde T o=

4. FEEZFO| Z474 dig Al

Ty FEEFE 5400 e, ole o™ ARtol fle Zﬂ‘ﬂﬂ Pl
Bt Aol ofuet Aol I ok sheAle EA7F Ao S A
Exoz guAeAL o]2u} A7) (fraud rule) 02439 181 &
HANME Aeld-8(abuse of right)o] H40Z2H Z=lzto] A4 = A

36) URDGT758 A5 Abd &=
37) URGD758 A]2x “dA|shH= 7\]1:1ié:r”(complying demand)?] Ao %
38) URGD758 A2z “dx

39) Howard N. Bennett, "Performance Bond and the Principle of Autonomy," Jjournal of
Business Law 574, (Nov. 1994), pp.581-586 =, olo] tigt u]=H o] Qato] 15}e]
A5l David J. Barru, "How to Guarantee Contractor Performance on International
Construction Projects: Comparing Surety Bond with Bank Guarantee and Standby
Letter of Credit," 37 George Washington International Law Review 51 (2005),
pp.82-88 =,

40) 9] Qe oA 1994, 12. 9. AT 93t}43873 TEA Aejd-go] Halo| 71740}
o 53 5P| A9IE AGAT ek ool DT PHORL UEE, “5UA 2
PRFT FF8F2 92" "I, 44 45 (FH4632)(HXAS], 1995.4); AA
= “EYZ LdPHZ0] EE]H — ¥ 1994.12.9411, 93443873 AS FAlow” T
HHsh AlIFEAS 14 FUEAZ G2 FEicte HatdT4, 1996.2): AAED,

BN

N

J5t= AA” (complying presentation)2] % €] _c.*_L
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e AFPTAC] SPEZY SYge] g NS QPeto] gom
GAIZ 1A Ex PeEEH AFFTYl AVHOE HAT B3] ¢
3 918 S ol 1 Qelz, THuZ] SR he AT
AT FHote Aafelsh AT olIE Frhrh il duEY 9
S AF ! of 59

417 AREA] AR HF2ego] AR F2Yol| tist
OB A 9] MRAHAIRE E5tREA =
T2 At FE TS 5 Y
oA, oht 22 ARG
HZ-2ogo] T TESS WelstHA
F2A BolPEAE AAlsteloF ot (i) H

ol (i) HEZFFHL 2,000,0008 0], ol RAGAA (7] A FA}
AFE AXSH= Aol 1,000,00088 ZA=Eci
oAl WP FFEFoAE I 2o
PAIGHS ol 1 ¥ thE 272 gllohal skrb 1
) YEZFO FAx7t BolPEAE AAISHA] o, (i) YHF]
o] A Fof HlR2A AFHFE SHA, (i) FAFe] AFg+7t 9l
AAN G B3-2300] dA|sHe AXZHN BFaRo] g 15t A
AAetA-Zel e, 4=22te] 2,000,0008 9] AFA ol digt dHS 2AF
o spaf, o] #gk Aol TARZFO AFRACREE 919t Fo] TeAFA
o] WAEHE olfR HI29Y2 PHEIT2Y| diste] FTHES
2,000,0002® MKl gt AFHFCFHTE T 5 AT

R
ol
=

24

-d

=

N

=

4

o

o ol
e
M
B3

kT o

oN ot
2 orlo 4 oR

L T o T e )

i
fin)
ol
4% o 2 w2 rlo

N

EYA 29EF] HETA thEY 1994.12.9. A1 930443873 @A L] HAS Hot
of” MPAHY ARAl: T HAY HBAL 7 E =2 (AL, 1996.12) E.
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WAL FFA URDGTSSS] $1% AHgshadt st o] et 924
o A% §ol& URDGTS8E| §ol2 thlstaict. 5ol BAe] 2918 BA
sk gol7l Jefsiol, sigielA Jeje ApLE EASHAC,

Alos7 (M 1B 27D F12A K 552 A AFAE, dEZFO] AAGA
ZH/BFOlZ]1)= 1991, 12. 18. AR¢-tjotatu|ore] Arabian Pipes Co.(7]1ZA
o Az, HEZF AP (olst ofgmtolmet FreholAl 7 67 WA
207 o] e A & e 2] ARLAIE GBSk AloR(elst o] A
2 AleFoletal gtehs AAstaith. A Alots7l= & Arlel A, A4,
AR], AA7ER] Bl 9] A2 RY 20709 dlol 27| AH] dA| 9]
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49) ol @l digt oz A, =AY ¥ - ASF B,(EHETW, 2004),
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Corporation(9al, Aegerdiso] H52g)(o]st Al Rajhi 52 HHFS
golet ghehelA| obgute]E Qlsto] n]s} 2859 Hefo] MApgehaiF50
< Ieote] FrE QH5HA, ofgw ARF2P (YIS SR St A
RS0 TPotelet. ol whEh Al Rajhi= obgbmto]mol Al 1996. 1. 1.5
Bl 1996. 12. 31.7HA] a7t AradagisS Edskalal, Lof whet ofg
gfo] = Alopg7oll A 91 AeaS g5tk
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2l ARAMCO Aol whet 67 WA 20" #2] s BadstA]
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A Welld AL st 29 AFE Ae Fxria¥oes |
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“3) o] REAS] §a7)7He 1996, 12. 31.7kA]0|1L, o] HZA 9] &4
of ¥t ojuwet FALE ARgr]oletr|opet=o] WG| wtet 55| A
AFol A 1408, 2. 4.(BAEH) Fgt FAHHS 16/679 BS54 A
o ottt

AraAEESA &2 1A BEA'e 2dska Qi

2 ®EA ERe Sl

52) A1 ABL th27 Pl “We hereby unconditionally guarantee to put under your
disposal an amount not exceeding the above mentioned figure upon receiving your
first written notice during the validity of this guarantee according to your absolute
judgment of a failure in meeting that Arabian Pipes Company can and able to
produce size 6 inch-20 inch pipes according to APl X-70 and ARAMCO
specification and able to pass ARAMCO/API inspection using the Tube Mill Finishing

Line Equipment and Laboratory Equipment supplied, installed, commissioned by
Haiduk Machinery Co. Ltd.”
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53) &AL 2000. 1. 14. A3 99715419945 .

54) o] At FAHY WA 2001. 2. 27. A1 2000148863 THA(FH)) 2] ‘THE Q4]
[1T oM E, “SH4 29X Z(first demand bank guarantee)2] 3%, B350 2 A= 4:9]
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IA(URDGT758 A5Z, ISPI8 A|1.06%, Al1.072 ZF FZx)oA & o, 18]1 H|E o] AF
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56) olet FARRH H Aol St kA w9 4£72E Bertrams, op. cit., pp.179-183 FX.
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ABSTACT

Exceptions to the Independence of Counter—guarantee in
International Trades: A Case Study on Seoul Appellate Court's
Decision

Oh, Won Suk
Hur, Hai Kwan

A counter—guarantee is an independent undertaking and it functions in the
same way as an ordinary independent guarantee. However, the typical notion
of independence which applies to the relationship between the guarantee and
the underlying contract cannot be exactly transposed to the relationship
between the counter—guarantee and the primary guarantee, because the
primary guarantor bears its duties that derive from the mandate.

In this respect, this study reviews, with some critics, a Korean appellate
court's decision and argues that, in spite of the principle of independence
between the counter—guarantee and the primary guarantee, the primary
guarantor may not be entitled to reimbursement from the counter—guarantor,
if it is objectively evident that the primary guarantor has failed to perform its
duty of verifying compliance under the primary guarantor or if it is
objectively evident that the primary guarantor knows that it is objectively
evident that there was fraudulent calling by the beneficiary under the

primary guarantee.

Key Words : Independent guarantee, Demand guarantee, Counter—guarantee,

Indirect guarantee, Independence, Fraud rule, Abuse of right.




