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Abstract

The implied obligation under the contract of affreightment not to carry dangerous goods without prior notice
to the carrier applies to the contractual relationship between the charterer and the owner under charterparties. The
charterers will be in breach of an implied undertaking under the common law if they load dangerous cargoes without
making notice of dangerous nature of them to the owner.

It is indicated to be necessary to change the term "shipper" to "charterer", with relation to such implied obligation,
where the Hague/Hague-Visby Rules are incorporated into the charter, however, it is not so apparent where an
actual shipper is involved. So long as an actual shipper could be identified, the shipper rather than the charterer
shall be responsible for damages arising from the dangerous nature of the cargo itself. In this case, the actual
shipper is interpreted to have an implied contractual relationship with the carrier just by the act of delivering the
cargo to the carrier for loading.

If the vessel were damaged by shipment of the dangerous cargo under charterparty, the carrier can claim against
such damages based on the contractual obligations under charterparties: "implied and expressed duty not to ship
dangerous cargo without notice to the carrier"; "Art.IV.6 of the Hague/Hague-Visby Rules"; "Indemnity Clause"
and "Redelivery Clause".

The carrier has the conventional right under the Hague/Hague-Visby Rules to land, destroy or render the goods
innocuous where the dangerous cargo threatens the means of transport or other interests on board. When the carrier
has not consented to make the shipment, the carrier's disposal right could be exercised without limitation. However,
where the carrier has consented to make the shipment of the dangerous goods with the knowledge concerned,
the right of disposal of such goods should be exercised with limitation.

Key Words : Charterparty, Actual Shipper, Liability of Charterer, The Right of Disposal of the
Carrier, Common Law.
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1) Great Northern Railway Co. v. LEP Transport[1922] 2 K.b. 742, 757-61; The Athanasia Comninos and Georges Chr.

Lemos[1990] 1 Lloyd's Rep. 277, 282.; R. Colinvaux, Caver's Carriage by Sea, §1110; Michael Wilford, Terence Coghlin and
John D. Kimball, Time Charters, Lloyd's of London Press Ltd., 1989, p.127; Alan Abraham Mocatta, Mustill and Boyd,

Scrutton on Charterparties and Bill of Lading, 18th ed., 1974, London Sweet & Maxwell, Art.50(p.100).

2) The Giannis N.K.[1998] 1

Lloyd's Rep. 337(HL).
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T, Auvhtels, H2AYE, yzel f, By 3 O AlE 22)2 AHEoM = <k |
THNo live stock nor injurious, inflammable or dangerous goods(such as acids, explosives, calcium, ferrosilicon,
naphtha, motor spirit, tar, or any of their products)¥) to be shipped)L HAIEOZA NYPE Form 463} 4
olgtAl Yt HAE WAIA R FA AL Qlrh

Shelltime Form(A28%)0ll %= 9133HEe] WA WA[A 0w FA&tHA P Hom Qste] A
of WAg Eej(H]E R ARhE 8Aadke] BEew ghe Asta vk

“No acids, explosives or cargoes injurious to th vessel shall be shipped without prejudice to the foregoing
any damage to the vessel caused by the shipment of any such cargo, and the time to taken to repair such
damage, shall be Charterers's account. No voyage shall be undertaken, nor any goods or cargoes loaded, that
would expose the vessel to capture or seizure by rulers or governments."

NYPE Form93 Al4Z(Dangerous Cargo/Cargo Exclusions)ol]l “E& F7F2 715, 7], ek Zu&E &)
=4 2 PAEES AshiAs o AueEavte] dde=e] 3 mas g jlefA
APE 58 dgsle APIEXTS T Arh49-543). 18]a Mool BRHE FES F3]
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l(common carrier)oll Al Q= Af-ol7h sHFE = A2 oy Ao mel RE IAYEATSANKall
contracts for the carriage of goods by sea)oll %82
27} Bh=e] AAIE s (actual shipper)©] oF o %=

SR EEL L ECREET CRIE R REEAEEE T R )

"i-

4) “such as"= shhe] oAl B¥}slthMicada v. Texim[1968] 2 Lloyd's Rep. 57.
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6) Gr BEHEINA o] FA Y= B SE(unlawful cargo)ol 74 B Z-8-FTHMitchell Cotts v. Steel(1916) 2
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1
g 9isto] 423 NIHBEEALE AQSAL EE B LEA) Balstel 43, 19 o

=9 AHs Adap £ vt
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A AT fFES] AAE g A
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Age wh 1 1940l Sjl Aol wAg Ealol tild SEAkYe] Baelrel Bolgo A AedE At A
FolAt HekEe] o] Fallino] ohjel ol afAE SouldAS BHTE AAS o i
A7 QAT o A9l AR Aol A b WAE Sl FAABLAFAE AdHolok & Aow B,

5]]0]1?#2] e glo]z-u|2n] A Al1Z: “Carrier" includes the owner or the charterer who enters into a contract of
carriage with a shipper.
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10) 23572 A1z 3: “Shipper means any person by whom or in whose name or on whose behalf a contract of carriage
of goods by sea has been concluded with a carrier, or any person by whom or in whose name or on whose behalf the
goods are actually delivered to the carrier in relation to the contract of carriage by sea.

11) US.COGSA 1304(6)¢] AL o] T do]Lu2n] 3 A4z 6] 43 X3,

12) The Saxon Star(1959) AFA2] AZFHoA &0l 1F2HE AR EIA7]= AL W}ZH Hulgh oJxfolug
T oAb g¥S oA of 8 AHolmE «MalE :q?o]ah‘} Loj= «gA7k o FAlgor & Ao
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13) Gaskell, "Charterer's Liability to Shipowner, Orders, Indemnities and Vessel Damage", Modern Law of Charterparties, 2003,
p.57.
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14) Gaskell, ibid, p.57; The Athanasia Comninos and Georges Chr. Lemos[1990] 1 Lloyd's Rep. 277, 282.

15) SA14 Z]oPAeE Brandt v. Liverpool(1924) AHAS Eato] Shglel welmA), We 3 24sl A4gte] J2)2 42
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Brandt v. Liverpool(1924) 1 K.B. 575.
16) Sterhen Girvin, Carriage of Goods by Sea, 2007, Oxford, p.218.
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18) [1990] 1 Lloyd's Rep. 277.
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23) The Atlantic Duchess[1957], 2 Lloyd's Rep. 55.

24) The Agios Nicolas[1968] 2 LLR 57.

20) [1990] 1 Lloyd's Rep. 284.
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25) The Sagona[1984] 1 Lloyd's Rep. 194; The Nogar Marin[1988] 1 Lloyd's Rep. 412; The Georges Christos Lemos[1991] 1
Lloyd's Rep. 107, The Athanasia Comnions[1990] 1 Lloyd's Rep. 277; The Island Archon[1993] 2 Lloyd's Rep. 388, [1994)
2 Lloyd's Rep.227(C.A.).

26) Baltime A12] 718)-738): “The Charterers to indemnify the Owners against all consequences or liabilities arising from



Akt AP=HEol #E uE 301
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Masters, Officers or Agents signing Bill of Lading or ",
Milburn v. Jamaica Fruit[1900] 2 Q.B. 540.

27) Strathlorne Steamship v. Andrew Weir[1934] 49 LI.L.Rep.306, [1934] 50 L.LL.Rep.185(C.A.).

28) AAE, TSy, A, p.207.

) NYPE A4S 8okl AYE $49 Aol 4985 1000 U T9 T 9T B, 42 o
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