PREIRTE, 5194 2% =ER4Y 2009. 6. 26
2009'd 89 19 e, pp. 95-126 AASBALY 2009. 7. 20

FAFE2ZSA} 844 B35 Z3H Umbrella
Clauses)?] WA A3 A+
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V. ‘234 523 9 fHL HEEA
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FA|o) : FA ALY, FAEAZA, SAEFEA, SAR-HEALAAD), FATAH
HBIT), T2 1523, 24 S22 s)2dEICSD)

* o] BES 20089 AR(@EAAAEDY AAoD BRYEVFTARY ANG Wb $AY ATAIKRF-
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o gFeToltheka WA WS, AAFAL, nebIuzA
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I.A &

04t o1F FATARHBIMO] ZTeAoz Zrlama FARdel F3an
ol wat WEH FATALYNEAEY FATAEA 2 L (nternational Centre
for Settlement of Investment Disputes, ©]3HCSID)= FZ3le 245442 SAFQA F5
< %3 ok BITSY IAFAYFHY 2 AAe 371 9] gFol7] wiel ARIFENZE
o FAHAIeko]l 25 FAFAYA ] RIdidel He A oilth XA IAFA
Aol EE 2Tl g3 HEAHY] A s FAFAFEH ] Baddo] o
of gtk FAFAFA Y B F7t 1 Feldt ohlg dwe] Iyt Hau gy
o] *}°‘(ﬂ\1\)01 He SAFAA RIS FrHAY, ‘F7-FATMY, e FAA Y
2 E8std AHE)Y A9t B8 FARAFEA ] ALl dok Z’rZH FARA 2
a 31%‘%‘4——5 FAHoz HASt e ol HEEAd AFete FAAGEC] F
AR B35E g & A ok A9 EAEFe ¥ %}X—i X 5 % %H(umbrella
clauses)’ D& Atqlete} FabA|efo] zoke]l HEE WEE da Yt

1980 WA St FATALYE drE AL 7YY PAEgA
238 wet Adslel ok, A2 5o FAALY PANAZYE FAGL FAYH
3ol 2ANREAE A3E 297 Borka Uk F, FAAG) 2AABAA 9
SAE BPeR BIW BARAT Do| A2Y IAFAYY E& FTAS 2& A7
ARH FHE EBH BEzere dedd FAYR AAE FARWNAAEE
WSk Aol Ee] $AYPE ICSIDE SRS AEAZ AFew glo] ol
2} ICSIDS] RAFANAFE FFdhe FA ok 13d ICSDEFAYELL ‘ZEA

BEzP FAHA Ag71Feht B9, A82AT & Sol B YR IS B
oln @3 glo] A} Aok

34 Bazgel Se AU BAE A ¥ Avle ICSDFABHAN F 27
o A dial] AbitE A S YsowMEE YTl 200339 SGS v. PakistanAF2)
I} 2004\32] SGS v. PhilippinesAt713)0] —E—Xil.‘l] ddolgitl. AAEAFABIT)o] AZH
o] e Ex]--,‘-’,—i]:”:f&] BE71EIY 37143 FAAGE AAZ dRAFAIPL FAR
ol @ASE A oo T BIEYL D4l TAALLY EYNARY o
B R N

SGS v. PakistanAtol 29122 FAHAR SGSE W7 2BERG} £UE 4F A

1) ¥4 B3 3%32 umbrella clause, the mirror or parallel effect clause, pacta sun tservanda clause, sanctity of
contract clause’s t}Fgh golz B}

2) SGS v. Pakistan,“DecisiononJurisdiction”,"ICSID Case No. ARB/01/13 ,, 6 August 2003.

3) SGS v. Philippines,”DecisiononJurisdiction”,"ICSID Case No. ARB/02/6,, 29 January 2004.
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AL v 2 FEPEd A28 FRot Doz Mu|2AGE e 2920
71 AEBITO] ‘ZTZA B35z d&ste] BITAY ICSIDEAES ARt SGSE =
A2ANA BITHY 24T Akde] 2AL FAd FHYed § BIAT4 i)
ICSIDFA R - ZAAAAEL A AGFITAL AASA] LY. SGS .
PhilippinesA}21o|A) SGSAFE HelhgRet tIAEBA 2ol TY&R 292w
BIT o] ¥4 H32362 Y83l ICSIDEAE AAE = AdAME SGSE= I
AT ALBLAL Ao FAYEY FARPRE SGS v. PakistanA}zizh 22 SGS
£ 2388 AGReAd de) 25 FARLA0 Jotn BPAND. § 239] B3
oA X FARPRE THH B2 4As t& woz HAIF Aot

ol2g{g ICSID TR ik d|do) A9 Bl AFHUT 22t B3
Folu A9 M= U old Uk ez o]Fe U FAEYAES] HH=
AgE HFm glo] AFFoz} o]lgFogr & o] Hol gk F=x9] A
AFARE S Tt FARIFH S sln e AP S FE3) Adsn A7) o
o zeFR@ AGege WY AR T BYL 23 AAE Basl Ao, ¥BH
R3zg g FrAdes du Fesw FAd HAA AA9dT Q934950
FoustA He AdE 23 Ha ol& UF Hisld HEIH FXNFEFE B
Zgo] FonstA He BAIFC] wAsHA "ok

¢

& o
0 0oy R
Moo M 2

F wRe HIAAY Mo el HYL Fo EBA BEEYo] TATZG
H e duish 1 shage] BARES AniBoEA 1 HAUIE FReee SAS

Ed g1

30
&

I.'Egd 3323 ou|o] =

234 B5age] FARARH] E4EA 8 AL 24 AAUA o Folth AF o
AR A b4 2 AW e IcSIDe] A3t BITel Aol & + ek AAH
ste] Azt ESEA GFARA} STk FABY ATATAE BESE T

4) Article 11: “Either Contracting Party shall constantly guarantee the observance of the commitments it has
entered into with respect to the investments of the investors of the other Contracting Party.”

5) SGS v. Pakistan, at paras.171-173.

6) Article X(2): “Each Contracting Party shall observe any obligation it has assumed with regard to specific
investments in its territory by investors of the other Contracting Party.”

7) SGS v. Philippines, at paras.125-128. & =&A 'FABARL = Ho] fE A4 B4 met HA £=
FAPY T2 FEPLS WA

8) Late] ALl 3td T A 2000958 AZA 7)) AZW BITF F 127404 28 n5zd
ol MALYE FHAREE F=T .
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ol AAXor FHHAYA ol FAIES WA oR Eig Add UAh =
FA7be SAYE FEF E3E ¥4 R3] gEd FARATLERH 738 &
we A9 22 owd wedo] szejob Yok 2dd JwA AL B B
o7l W EIFF7 o AYE IAEA e AS FAVlE FARY FALE F
A o] AFFP} AAd golE|Ftol e ml5E A AWF7HEC] A=Y
A3l Jud HIFS PFARIGE WUn|z ¥39ul(gunboat diplomacy)E ‘A3t
| th olo] tig ¥R o] X9 FrHEL YIRIFAIEC] FAA LS MY
Ju B3AL PAE HAFACR ¥ty IUidd o3 A4S fdddes &
9] ZR Z3H(Calvo Clause)S ANISIEZ 7193 HAx ¢ty

ARG HA JHQS] B3t vH)Eta Aol tid ZAH JlEE A9
337 wZol FAYG dIAFTANE BIgol Jote FA0] AAXE FHo
& QA FARGIE] FY=lo] Yo FAFAL F71E Holgte FAFALE
o] Fo] A&Ho g3 MEFER AAMNEE A3l AR FASG FHA7] A&
o AFAQA FAFAREE TE7] AT At FAxGS s e =0l Uil
SEERRS

olgl #HF 7PF o] dAHeln TEAQ] Amrt AT FAH} FAE FB3= 1948
o) s Havana Charter)o] 1olth. 22 BHE 2ARL v)o] <lzle) v
2 WES oA o] A2 He Pelah 2 olBY 19494l FAY 32| £0C0)
7b FE3 =5 T Ul B3I FA|5FKthe International Code of Fair
Treatment of Foreign Investment)SHO-& Etc) o] w] 9=AFx7} Ko #3F 7
94z vkl 19519 olRgYE BE A44uAdY T4 2AE GaRd
ARt FF2 FdP AIOC(Azerbaijan International Operating Company)® A1-f-
TR w2t IRIFEeEN ] MRdsiAge] ditEos wrlEAt. Y
T AH NN 84 2 ZAFA T et aldudS 2oy Al gr)ok IC)
of Aastrlel] o]2th a2y o|de] BFAFLE ARFY] Wi ICI= 25AEH
= 7134PID F ARIE nlFgo] Zdste FHEIR o] uiAHA uAF
AH A

oA o]F HAFEL YIRIFAE FAHOE HIF F Sle Wt oS 2 Y
< ZA HAok 195930 UEE Abs-Shawcross 3] FAFE A (the 1959 Abs-Shawcross

™

i
o M 4 g
far e

32 fo

[*]

2

El

e

9) Schreuer, Christoph, “Calvo’s Grandchildren: the return of local remedies in ivestment arbitration”, The Law
and Practice of International Courts and Tribunals 1:2005, 20p.
10) Fatouros, A.A., “An International Code to Protect Private Investment-Proposals and Perspectives”, The
University of Toronto Law Journal, Vol. 14, No.1, 1961, pp.77-102.
11) #8AN AAE. Anglo-Iranian Oil Co. case(jurisdiction), Judgment of July 22nd, 1952: LC.J. Reports
1952, p.93.(http://www.icj-cij.org/docket/files/16/1997.pdf) Z .
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Draft Convention of Investments Abroad - ©|3} “Abs-Shawcross @A ¢H)e FEApxors
5ol AFUFAE Hudtele FAAA 23 ARYLD A2zxe ‘XEH H3zy
S 2 “Each party shall at all times ensure the observance of any undertakings which it
may have given in relation to investments made by nationals of any other Party.”2}iL It
Aot ok & @S vehd E2A Bexap e Jdd] AR der e
o}=re] Flo] 3 T2 A ete] Rodd: o] d ¥ A(any undertakings) e T 3Hctal
gAstke] Aol BIT| vehtes ‘X288 B323 7 {AFSh Abs-Shawcross 7t
A2Zol| A ALE3}= ‘observance of any undertakings’-2 Yu¥FA<Ql A Kcontract)RoiE ¥
FZAHA o7l Wi FARTE PioR e RE AGE oF (any

contractual obligation)E E3st= Ao Z {A olsjdrt

Abs-Shawcross §7% ¢S Fatourost} Schwarzenberger 5 9A| AW=7159] FRHEA
E9) AZAQ AN Pk o5 WAASL FATAYY AAE FAFATL
B AR e AR Ses AER) WEA 2oz del AT TR
o WAE Fristeln ATk BAGAT] AFTALG AdsHe BE A% 479 1
Be 2zl dpoz AFHE Ae BA ) 2RE VIE Relth

T EUAS 4UPBY Ut draften) B Al2ze] YHER S EHACR JAFHE F
olFe] 93-S ®EHF A (“Article 11 “affirms, and attributes specific content to the
universally accepted principle Pacta sunt servanda™)o|g}x d|A&PH A, 7 A LU= =7}
& IR ohih 714 ATAA ARD AGAHA 25 A$E Aol A
2Rl ML 3t Uk F, AAMAEL A2ZE 56“ FAl [, AT ol
Ml ALEEIE FelAokel A e s FAHQ 913Dl ntemational
wrongful act)2}1 HA|FO 2K Z7L-FRAA Cl}i(state—mvestor contract)®] #yte] WE =
Al FAE B 4 UASH @ Zolk

Abs Shawcross getete] @ SAe] FuAAA o % NURILES FARE YoIerE
% ol wzA "t 19673 A EFH L7 +(Organization for Economic Cooperation
and Development, OECD)9] £]=Z¢iajate] Hzo] 33 FekeHthe 1967 OECD Draft
Convention on the Protection of Foreign Property - “OECD Draft”)!5)2 Abs-Shawcross

12) X33 B33 daryel B fisirE &S F%3 A, Anthony C. Sinclair, “The Origins of the
Umbrella Clause in the International Law of Investment Protectlon”, 20 ARB. INT’L, 2004.

13) Arghyrios A. Fatouros, 1961, op .cit, pp.77-102; Georg Schwarzenberger, The Abs-Shawcross Draft Convention
on Investments Abroad: A Critical Commentary, 9 JPUB.L. 147, 1960.

14) The Proposed Convention to Protect Private Foreign Investment: A Round Table, 9 J. PUB. L. (1960), pp.
116-18, 120. in: Wong, Jarrod, Umbrella Clauses in Bilateral Investment Treaties: of Breaches of Contract,
Treaty Violations, and the device between developing and developed countries in foreign investment disputes,
Geo. Mason L. Rev Vol.14:1, p.146. & =Fo|X Pacta sunt Servanda’= F <o} Akl A= ALEE7)
W7o "jejE AR 02 Fdstd A8

15) OECD,"Draft Convention on the Protection of Foreign Property;, OECD Publication No. 23081, October 12,
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Heofete] ‘XA R3PS A4 wErh. =, OECDIYS A2xE “Bach Party
shall at all times ensure the observance of undertakings given by it in relation to property
of nationals of any other Party.”@}31 T3t Yot]l F OECD Drafte] F2adA

(official commentary)& X “Article 2 represents an application of the general principle

of pacta sunt servanda” - the maintenance of pledged word. This principle is
undoubtedly the basic norm of any system of law relating to agreements. It also applies to
agreements between States and foreign nationals.”16) Z}3 A]3}iL 1©] Abs-Shawcross
oty W Zojdtm UL & F Atk BAHAHME A2z9] “undertaking”S
Abs-Shawcross @t} o] WA B 93 1 BAHo] Z7R-FAIZE A investor-State
contracts)®] oF-5 g o2 Hdte] FAFE EIste Ao Hu JIth!D

Abs-Shawcross Drafit} OECD Draftol| A} HB5o] ‘¥ HZA R332 L FA| EAFX=
9 2T FAEIARE WGt FARAT] I FXAH 4 AP B
o2 A8 FAIREI} v A TAAGYS BEE 2opdel BER WEYCR
A FAAg dF dud H5 ok FU} EHE sHALA e otk duwA By
£ 27be Alolw ‘TRA wsagyel zuzE TP W AN 4 e
B35 @07l W&ol BA IAPEY dHE zmIcd Yr)AQA X2 B & ok Ak
APE 2FAPo2 ASHoE ABYoRA FAALE AF YT & UE FARA
=2 BAF Aol He dE WA E Q] TRl Fuldt &z AT AS, =
WA ze FYolAT FAYY At 2 + UeAE 2AEAANEAE T3
VRY 4+ Y5 FoH TANE FUA B3¥ & o 2oy AAFFEY o
AEARA L AEZH ooz AF Aua H6, od@ olfz HARSE IR
3PS Tolstn AG@F ol AR S B3l FARISE A HEd, BITE 333t
o AFYFE FA FAAA oHBAS WY & U7) MR ATAFARES F8
TFee® 2 e ¢ A HUh

‘EZH HEEPo] BITY) R 4 He AL 19599 SU-97|2% BITATh® 3,
A|7ZE “Either party shall observe any other obligation it may have entered into with

regard to investments by nationals or companies of the other party.”(R&L HAZAZ)eH
3 Fr TAk ARSE A BARGNE o IRE 25¥ AL T

1967, Text in:(http://www.oecd.org/datacecd/35/4/39286571.pdf).

16) Id, p.14.

17) 1d., pp.14-15.

18) 54& 191d AR ZAFAzG ML Agste e 9L ARET Atk F, 8(2)Z: “Each Contracting
Party shall observe any other obligation it has assumed with regard to investments in its territory by
nationals or companies of the other Contracting Party.” 1991 German Model Treaty on the Encouragement
and Reciprocal protection of Investments, Sept. 1991.(2 &S HAAF)
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o2 st vk BITe Zbso] Zzte] Rdxkg wheolztde £7s6ta A= did
3 A FEieh WS ZFn Stk dwkE o2 BITE 409 F8 WEEAS F4st
TG &, () FARATR SR T &2 B 1E. Q) A=FUAFA
7kel Apr1E B3 1. 3) £43% BV B 718 @) FAERS AT
e 7 Fol 2R

BITE S713te] zofel7] o] Fxlahs 4 Badiide] "ch add= 853
3 BITe FAA7E BITEAAA =S 3 FARAT It SALRN2
A

ot & & Utk WA E TE MAANEAG S BES FARATH FATIEA @

g FASA 8 FA2 EAE HEAT Akt Aot BITSE Zo] g5FA7t
FARATS B2 2] EANEXTE o8t dAste TS Axsste A
= F7HIACA st Aol 44 437 fEelth watA Fa Qe A5
#7b BITE AZste AL FARSUGAAM et ddeln olgd Hold FAEAE
TAFATAZ A2E F vk 7sde] BITY FeAdeld & 4+ ok &, BITY
o ‘A H32FPL FAFRAA G e F/FR Y Aoth1)

198330 A& WEHE v|Ze] RUBITE OECD DraftE #%3te] “Each Party shall
observe any obligation it may have entered into with regard to investors or nationals or
companies of the other Party.(BZ& Atz gty A" ‘EZA B3z S A3
o F EEAH B3z olF WUEH 1984, 1987 RHEBITAE A9 FARE B4
HZo] "otk 1 F 2004 24 BITE ICSIDY| Alfd dde ExpEAol ‘¥ZH HI
2P AR ALAWA XA pezgrd AGWET JIE FARD APHL
2 PR

‘XEA Bsxypel Mz FHbste sz §14E diwsts UNCTADE X
BEzge] B AGESRE 2o oRe $ANAGT B3 Yok o
A BITdo] 2428271 glohd &30 Tl tid dud Bede AL 5 3l
E A% Bojole Aog R0 geld ¥@E Hizdre] 34AY Zdda 2o
HF 2ol ITRFAIREY FAAGE FRA R 3 AF" A A

19) Thomas W. Walde, “The 'Umbrella’ (or Sanctity of Contract/Pacta sunt Servanda) Clause in Investment
Arbitration: A Comment on Original Intentions and Recent Cases,” 1 Transnational Dispute Management 31
& n.71, 33, October 2004.

20) United Nations Conference on Trade and Development (UNCTAD), INVESTOR-STATE DISPUTES ARISING
FROM INVESTMENT TREATIES: A REVIEW, UNCTAD Series on International Investment Policies for
Development, New York and Geneva: United Nations, 2005. %2 H3 232 A= HETH
GataAdd 2N 2T Utk 3, ¥BH RI2F AAAE AATe o]dg hwsi o)y WE
of I HEWYE Agsor e @BHolrk. Wong, Jarrod, Umbrella Clauses in Bilateral Investment
Treaties: of Breaches of Contract, Treaty Violations, and the device between developing and developed
countries in foreign investment disputes, Geo. Mason L. Rev., Vol.14:1, pp.135-177.
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IRE 2 T2 54N Yohe A& T+ Utk 19599e] M $AR E
4 BEEPE oF U Fuz BTl 7550 Frkd 1y olH@ TBA
uzzge $%e BTz FAHC ou A7 FA7tse] 5 2% 543
A8% Ho| glo] A9l AT 2oz vl AR Urte B TA 2
% %, @.xﬂﬁoz—a FHAHoIN Uehg EuA wszel ARZA] AWML
god e gl

gehd FARANA EH nzzgo 98EE A% 1 A Wud BET A
oehe 7liE & 4 YUtk e H2o] =] Hn gk ICSDFARAY BYHE
£ WEA olde ZYA™Y Wt dASA Rtk BITY ARAA kS| Aol
A TR B3z APRAS FHGAT AT Fe7k gl @ ¥l AR
2 MGt ot weld TR REzde) AN BAY =4 FANH W
518 WM ZGAAT Bel D HUo] BY BAL Fel T ABAL Fojof ek

. A 47

‘XBA Bz g A0 gL HA 1960-1980dth TRzt TR T H ko)
A7 FHF A71h A2 ICSIDAA APHu gl FARAE Adste A7I2 Ur
o]& 4 3t} A Abs-Shawcross Draftt} OECD Draftifjol]l = &S0 A Exle] BT
e BRI AP el AT el FT FARA T BooF & FAAL
of olmgse] AELol AN F7h ol WASE FARE Aol AL TAY
of Tulz A89 % 3] WEoIN wep 2sle) HAEe EBA RszPe A4
dael Bt LR FAAE BA WA aasEs A%l ATk A2l
ICSID&%-E A738le SAER ‘X8A Hiaxypo A4WHE 3 M3 Qs
Holx|gk Ao vla] 1 AL edE Ho} pASEEE =¥ E B F, 5}%}571_}01]5
Agadolt Welo) BANE ool Utk HE 7L-FAIL FAAte] AgHTiE @
449 Yok 7ol YRR} RE FAs} BT e AL ohin YA Aol
B3 Age ALEHA o Iyt FAYPAE e BT 4848 5 doke AR
£&8= gtk

27 GAEL UESHE Prosper Weil s BAzche] ‘E8H Bz e ks T
A7) A 75 FAHAY 2 R2 A= d8E 3= oz Ayt A

o

21) BITHOl #3Y ‘E¥3 35239 ded daxs ofLe 328 7. “Interpretation of the Umbrella
Clause in Investment Agreements,” OECD Working Papers on International Investment, No. 2006/3 ,October
2006.
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AZ TBH B3xP ol AQHE olf7t vz ALGs oz APy A% oz
B3 gtk

A5E X 3= ZAHEAQ] Francis Mann (1907-1991) BITAS] ‘¥ 22 B3 X3P
FAZ ] Gt AloRde] o FEolge A F-Eolgoes AHAIE EH}
Qg Hes ok o2 ARE APY Mamuds FARoE I} gy Wy
o2 FAA e AN  gle FHAS Ukl ‘X FH BIZY 9 2—1%‘%‘%’4% Shof

duetele SI9e BT Ot £2H Rsago] “wed AN, T guot
BB, aelm AT Yol gl cI=E Ayl 2@ B4 AR, A3
Adlel U@ O RY FALE BEE ofF F88 2P Woldn Frkstel T}
o R R BAGS| FA) Bkl Asked ARE Aok AS B 2d

ARTEF L TEY $ ik Aoz ua ok

ICSIDS] AlRE4S AUY Ibrahim Shihata®] Z3j® 2L WMo vk 1= S
zebe SARAIZ At Fb} Sieke A SR ALY zokel AR FAG
A gozA Addel d5E ZAHel B2 te YA B Yok

FAFAFAL o8 A% slo} HnAEFFe] @A) Emmanvel Gaillard 4
= EHA AEEYA D CI IS 208 9 3 22298 YA Fase
27129 ourt ExpA kel 9ute zokito] oBoulo g EAALE s=d Ao o
A7k geka Ba gicks)

22) Prosper Weil, “Problémes relatifs aux contrats passes entre un Etat et un particulier,” 128 Recueil des
Cours III, 1969, pp.132 et seq.: “Il y a en effet, pas de difficultés particuliéres [en ce qui concerne la mise
en jeu de la responsabilité contractuelle de I’Etat] lorsqu’ il existe entre I’Erat contractant et I’Etat national
du co-contractant un traité de “couverture” qui fait de l’obligation d’exécuter le contrat une obligation
internationale a la charge de I’Etat contractant envers l’Etat national du cocontractant. L’intervention du
traité de couverture transforme les obligations contractuelles en obligations internationales et assure ainsi,
comme on l'a dit, *"l'intangibilité du contrat sous peine de violer le traité”’ toute inexécution du contrat,
serait-elle méme réguliére au regard du droit interne de U’Etat contractant, engage dés lors la responsabilité
internationale de ce dernier envers I’Etat national du cocontractant.”

23) F.A. Mann “British Treaties for the Promotion and Protection of Investments,” 52 British Yearbook of
International Law 241, 1981, p. 246: “[this is a provision of particular importance in that it protects the
investor against any interference with his contractual rights, whether it results from a mere breach of
contract or a legislative or administrative act, and independently of the question whether or no such
interference amounts to expropriation. The variation of the terms of a contract or license by legislative
measures, the termination of the contract or the failure to perform any of its terms, for instance, by
non-payment, the dissolution of the local company with which the investor may have contracted and the
transfer of its assets (with or without the liabilities) these and similar acts the treaties render wrongful.”

24) Ibrahim Shihata, "Applicable Law in International Arbitration: Specific Aspects in Case of the Involvement of
State Parties”, in LF.I. Shihata and J.D. Wolfensohn (eds.), The World Bank in a Changing World: selected
Essays and Lectures, Vol. II, Brill Academic Publishers, Leiden, Netherlands, 1995, at 601 (“as Prosper Weil
has observed, treaties may furthermore elevate contractual undertakings into international law obligations, by
stipulating that breach by one State of a contract with a private party from the other State will also
constitute a breach of the treaty between the two States. In many of the newer investment treaties, this
approach is followed in provisions giving guarantees in respect of the ‘observance of undertakings’.”)
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ICSIDZF A ¢+ BITAT] HudAE % ¢n 9l Chrstoph H. Schrevern = ‘%
2 B3z o] BITY AUE olf7t Alkde] 9F & BITY Hi$ ’&OII FolA Foz
A AEAA FAZIES do] F7lREE AP P okn Zz@che |

James Crawfordw % X HA RT3 ElrlolA 714 ?] A H9odn B
I ok 2EY 28 I8 Bizgo] AGEAYS 2IEPo AT Re] oY
2 Z2FEAY ZAE AFse Aoz 2a Yo F, $BH B3I BEAAGE F
Tafo 3t = A9 F(international obligation)& HAA|A BIHo] WAHA T AGEAY
o] Ao A&He FAY vHE R ok 4SS A2 old ua IA
g3 SUHBEe] AFste o] ollE TNBLAS H L Fol FAA M) Hn
37} vER AF FAREA] £AFor ALHE B BAE Hm gtk dEn
Fgdo] FURTN 2SR oAU sHiEle ASEAY AT HEE FA
HE iz fAdg Eoh ol2d 1A SGS v Philippinesitziolvt 17 FqPW
CMS v Argentina (Annulment)2] A e|71% s}l

TH FAYFAEL A5 Aol AT T2 Bz HEEAS I} A
A3 FAA GG 27t PAZ A E e ZE A o7z x2HQ gie ¢
e FAdt Utk F, F7he] s wiEA AU e E gln AYIE ¥
T Ae dFeIth olHE AT FARATY AN Hule Exple Bigle #
Hel F4sittn B 4 ok 2y o J899, Ae3, HerFeY &9 Bl o
X ok FAAA Yol HEH ttm B £ gtk FWEE He ITAFASA
FdelA &Fste FAAS F7F AR Yz AFge FAUol AAER TFAH

25) Emmanuel Gaillard, “Investment Treaty Arbitration and Jurisdiction Over Contract Claims - the SGS Cases
Considered”, p.345 (“An historical examination of the origins of observance of undertakings clauses shows in
the clearest manner that the intention of States negotiating and drafting such clauses is to permit a breach of
contract to be effectively characterised as the breach of an international treaty obligation by the host State.
The main jurisdictional consequence of this characterisation is that a BIT tribunal, as distinct from the
contract judge, may assert jurisdiction over claims arising out of the contract but with respect to the host
State’s international obligations under the observance of undertakings clause.”); Gaillard, Emmanuel,
Treaty-Based Jurisdiction: Broad Dispute Resolution Clauses, International Arbitration Law, New York Law
Journal, Vol.234:68, October 6, 2005.

26) C. Schreuer, “Travelling the BIT Route: of Waiting Periods, Umbrella clauses and Forks in The Road”,
J.World Investment, 2004, 250 (“[umbrella clauses] have been added to some BIT to provide additional
protection to investors beyond the traditional international standards. They are often referred to as ‘umbrella
clauses’ because they put contractual commitments under the BIT’s protective umbrella. They add the
compliance within vestment contracts, or other under takings of the host State, to the BIT’s substantive
standards. In this way, a violation of such a contract becomes a violation of the BIT”.); Schreuer, Christoph,
Investment Treaty Arbitration and Jurisdiction over Contract Claims-the Vivendi I Case considered, in Todd
Weiler (ed.), INTERNATIONAL INVESTMENT LAW AND ARBITRATION: leading Cases from the ICSID,
NAFTA, bilateral treaties and Customary international Law, Cameron May, 2005, pp.281-324.

27) Crawford, James, Treaty and Contract in Investment Arbitration, the 22nd Freshfields Lecture on International
Arbitration, London, 29 November 2007, pp.18-20, 22.
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I

ol AT FABFY =k 48 KAk gRise] FABHC o
Q%

3 ZA2FA olFoiA D Yrke Folth AAAAL ol @ %&AQ BAo] F2 FA
AL BARYES 53 o] RN R Uk 3 o] BITo] F5E 28] o] 7
AR S Fa) AAR oWF BAZE AHol HEAZ BHA7] WEoltk webd
GEde ICSDEAY HARHS Fol VA HEz2Fe Nstn BYsE Yoz
AF7L APY ook ol2f@ HolA ICSIDFAY AL B0l FRA =el9] FAo]
% & % gtk

V. 228 33523 o A4 YEZA

zepgel Yehd: ‘X2H RE2E L vnET A FAR 44L wan gows
= E@ glol PAg olHe] vehdtt. old wt A BIZFS AT o AF
22, AUt o mH gle] Aolol gleA Folsior dvh BN RExPL 9
Aol AN E 2 AR oAl ZAPL Bk WEAEY AL FF AW
obof gt 1w YutAQ thAgeta gEl ¥EH REzFe dyE FAYFY BIT
U HEzoql FTAsS 2 dehted, 348440 3484471 gle 497t dne
oltt. 2% A Hz2FL AN A TAEAY B YRS A
S R

A FAYRL WA} GHe ARen ¥ BEEYP] dFxtA &4
Holok 3] o] LA B5zde] GolAAE zoke] SAR A eue L Aol B
Fol siMslor dtn B givk ¥BA HE2YS M f F2 wAsE PER
B () ¥4 25239 FAAENEA Q) £2H Bezge ARudd B
3) 2274 Ruzde Hedde] He FAAGY EARA ) XZH Bizg A
ez B% Holr}.

Ha R
op X 2

() TBH BEzPe] JAASYEA. TBA LEzge YRE PPAA £7E A
$3bm Yok F, TBA BE2P Agol ZAge] UeT gk AT B 3

= X “shall observe commitments”, “shall observe any obligation”, “shall observe any
other obligation”, “shall observe any contractual obligation”$} o] F-Z7ZAH 7A|o|ge]
el E oA}, “shall, subject to its law, adhere”, “shall, subject to its law, do”, “shall in
the first instance be dealt with”, “shall respect in good faith” E37o] @ W&l

Foolgel ez Horhk odE B0l 1997d @a-depF e BIT A0G)ES

“Either Contracting Party shall observe any other obligation it may have entered into with

zA
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regard to investments in its territory by investors of the other Contracting Party.”¢} o]
2234 ZAolge TAE Aesa gtk

@ TH Bzzael ownsd 3@ BAl. TH Hzzag dddoz st
d glol 229 BAL %ol Melsh A B Agolth T2 MEEPL B 9
Fo gold sl TP} THES st vk " XYL “commitments”, “any
obligation”, “any other obligation” 2] ¥ &#& A-&3ith @=o] AZA3 BITY A=
“commitments”, “specified commitments”, “all obligation”, “any obligation”, “any other

[

obligation”, “an obligation”, “any written undertakings”, “a written undertaking”, “any
contractual obligation”, “an investment agreement”, FTAso|A & “existing rights and
obligations”, “agreement”, “any obligation”, “any duties” 59} ¥#& Al&3tx vl “any
obligation”2 XE@Ho|7] wie| AFH Fele] oFrt opd RE FEje <o Fall
obligations)ZH= Aol FEA mzzgel AelM uUshiz A% IR el
Eurcko v Polandelx ZAWRE oldd WL nFPT® oM zope
obligations “entered into” by a StateE A}-g-3}3, oj® ZoF2 obligations “assumed” by
the StateZ AF3ch olEd g THL TBAH HEZFPo| AFet= “obligation”o]
7R Ackgel dTne ulske AAA, o Frbt PG B2
A 5% B 9PHSE AR ATE BE TPHEAZ BAE 4 4 29w 9F
(cbligation)] FALRZE FYFRE vleHEA ohIW APAY F= useA A
= a9,

() TBH wszge Fedyel A FAAGe M. EBA Buzel P
Slol 7V =gl A ARe 259 o] i FAAte FRel B Rolch o
EBA wazape] QoA ATE wis Lo BITN Fobt R@sad st g%
(cbligations) = F71-FA7HES) FAA Il o FolA) AARAA AZE FAALR
o 957} ohyebe Holth ZeiA FAAte Wele] BE S wAle wge F2
ARt AT A Rt 4R wele] Ba wold 43 Uk 5L
37 A8 el BT Ay oz S7h-was) ko] SAA el gsiol 4449
£ ofulg WAsn ok Zet 93 BITE Azt $AActe TgEA @ee A
Hog HAsZI= gt} & Eo], The Czech Republic-Singapore BIT 1995 A 15%&
@ BN o2t o W BTE Agele] Az Ak EFTA BT A

EERED

2 4 &

28) Eureko B.V. v. Poland, Partial Award, (http://www.investmentclaims.com/decisions/Eureko-Poland-LiabilityAward.pdf),
19August2005.

29) “(2) Each Contracting Party shall observe commitments, additional to those specified in this Agreement it has
entered into with respect to investments of the investors of the other Contracting Party. Each Contracting
Party shall not interfere with any commitments, additional to those specified in this Agreement, entered into
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Azpdel GRE ARG @ A% Tékz zodl PPRAEAE 9 ¢ dEA,
MR TAAkIel RANAIAE BF AR F, mx FAAG 2ANELAL
AaAgel grke Aol #AW The 2opAE 9T QA7 BAEG:

V. SAFAH L e

AFAAY FALARAE B ET WA Hszee AN A8 VAR T
At deht 47 4 2 # Ak g Edel F3 9E BAE BAE 943
A7 AR FAAGe] BITGe] Aokglutel izt s 2AE FHste Aol
ook A% ERH REzYol msua st Adel WA JuARA &
BITA A8399) SABAZ AZH7) uEe] $Adoss: BEAd BF 2547
o EASh 2 AeRSlel B AP BAL AZDT ol we FPAFEA B
@ BEHA ANAZe] BYHA e @ T RIEPE AR AVPE FAF
Acde DA B AAPAc] AR ArY el Gk olPE AL HD
o FABAN Falo] tehack

webd BITZ aldstct glol ARE A8 ¢ 4+ gow 2 =0 drh &4

= duEd gARAT 2el $izekel BITE RAAES A2 st 4 e A%
BAUG FANERE Fohurlzh ARG Bobseithe Holth YAbREel ‘ERA uE
29T YT AT AY A9 FE Yot B4 FATT AU ol 4
ME FAYAL AkE R A 44 govl, FARYRE ASE olHd AR
& WlEYAE vjSrh aeln FAWAY BITY XBA BEzeel e W) »
Agos AE A%o] FYslel gt A% ohyy] Mo threl FAMAe AT xot
Wel AYH me} zopel PN ovisietel FAsE F4H A dFE W
2tk o]d AL zHARAEY olAlel el M WL ABIY T sl B
o 4aA olnlg welslol Avhe AR A2 3% FE ok

a9E 2eFRgel 48 F44Q AN dn dolE EEH wszY BT
7} Qo2 ‘any obligation’} ol Y7 EBAQ elml2 Uehy] W] A

Lo
(2]
>
-

A7t e lfol SA Atk BITY F4o] FAg B

fe
2
g
o
ta
i

by nationals or companies with the nationals or companies of the other Contracting Party as regards their
investments”(W 22 HAA}FZ).
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qeen $od BARosE FLFANTY SAA%e gude A wF
ZP7] el ALY BAAG] Basdzge] EAlolg WA TAALY B4
19 GAR ALY e FRHY o2 Fagoe BAl BB 5 Tzt -Ffz}zﬂ
obe] FAATL ThE AEolA ATGAA Aol Ak el FAGn ZoHTAE
e R0l T AR AR Aol BaksheA st zekdabe) Bel eabe R ekeR) °ﬂ
28 otk SolA A ulo} o] PR FAPHAZE old Bail FA T
Ve AARD Q5 aen IhIARE 294 FHEARE BAAL, AR
% ZATAAG A% SRANQ Faka AAe] 2 (Principle of Party Autonomy)
% felesel A= (pacta sunt servanda)e 25 RS olelg AchzeRiel Mg
dlob gri WAMoR BUG AW B AL VAN W] HHY 23y
2 olo} @ Aolo.
‘T2H BEEYY dvis A8Esl] Do ICSDFAEAE ASHoR thRolon
t 7 Aldnith B3 A1 BAE Ageld Aear] dEd Agd HaaE ol
B olge] AR} 7k E Folth UL L FAWHRA HaAr1Se) 24
(stare decisis)®] F-EAE E73tn HaElE Jcke Atdelth. 28, ¥
ASE olHe A Ago] Yoo Axz )
t e AESIE ST AR oo ARl Aol
Ag Ale FAVAYE VPl A 29E Aol glte Ae v
Aoz #Ms] B % Yt} Fedax N.V. v. Venezuela(ICSID Case No. ARB/96/3)30), SGS
Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan(ICSID Case No.
ARB/01/13)3D), SGS Société Générale de Surveillance S.A. v. Republic of the
Philippines,(ICSID Case No. ARB/02/6)32), Joy Mining Machinery Limited v. Arab
Republic of Egypt(ICSID Case No. ARBJ03/11)33, Noble Ventures, Inc. v. Romania(ICSID
Case No. ARB/01/11)34), Salini Costrutiori S.p.A. and Italstrade S.p.A. v. Jordan{(ICSID
Case No.ARB/02/13)3%), Impregilo S.p.A. v. Islamic Republic of Pakistan(ICSID Case
No.ARB/03/3)36), El Paso Energy International Company v. The Argentine Republic,(ICSID
Case No.ARB/03/15)37), Enron Corp. and Ponderosa Assets, L.P. v. Argentine
Republic,ICSID Case ARB/01/3)38)50] o FAFA A EHA W5 23ro] Xu

IS AL ok o

30) Final award of March 9, 1998.

31) Decision on Jurisdiction of August 6, 2003.
32) Decision on Jurisdiction of January 29, 2004.
33) Award of August 6, 2004.

34) Award of October 12, 2005.

35) Award of January 31, 2006.

36) Decision on Jurisdiction of April 22, 2005.
37) Decision on Jurisdiction of April 27, 2006.
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TAs AR AgHT Qe Aeolth 22U BY W= oA BEE B z3)
TAHR YA Gk od Rele Tz TBA HEzI o Hgo| FaA G
AFAtAre] Meo] shgdtcta Kol ‘XT8A RIS A
I, ofd wele EXEH iz Axd Z9g 7
A Agol shsstthe A4S da itk Frz
WERE gt TAYIRES teoles wa2w Jvke Folth 5, 2w 1
3ol g FAALL el Frjojol Arke Mook 1Y Wele HeHE
A% gZo] o= SHYE S0k sheA] e AAUE XHelel ZE Aot A
3 2

oE
L)

HEA, olid Fie FURPeke 5H FFAGRe] AEHLA e BAld Bl
Ae ol2g Holm gt WA FARAE LFRAVA B T wF mE A
ool A gHTHe Pl nwr 549 FeAgL] Hethge] Bk Yool Moz

Tlo] A

HHE o] Uk o] FAJLES T wat Mol Aolrt drke AoE,

A= ICSIDFA) —r"]x—i 44 Holux Fata USE Bt dAnAe F

AR E EH ¥ 31 HE23o )il B Aol ExA ke ALuAtat W &

T FAE FFH W] Wi o3l TBY BRIz z %EH”J*]' Agdas
Ao g SARHE GsiM Fagon TRl Av Y

rﬂ Jln
“ 4rr oy

i

1. =83 R3xae wAi i3 A

o}
23 o] AgHez zgEPes SFErhe delthk SGS v, PhilippinesAtzd
(2004)& AlZto. g2 Sempra v. Argentina(2005), Eureko v. Poland (2005), Siemens v.
Argentina (2007), LG&E v. Argentina (2006), Enron v. Argentina (2007), Noble Ventures
v. Romania (2005) 50| o|&|3 =S 3}

SGS Société Générale de Surveillance, S.A. v. the Republic of the PhilippinesA}7140)0]| A
FTARPFE olA9] SGS v. PakistanrtZ1e] FARH R B S ALAA, F BHO|
‘2EAH Bz g AURA FA dMsted AHA AES 3 Ao dig BBt S

38) Award of May 22, 2007.

39) Mot T2H wEzgel ZAAEALA, ¥2Y Bsze) Tdsdel dd FAs ¥2H wszge
g8 B FA T FAzore] wgle] B oo sl HREES A

40) SGS Société Générale de Surveillance, S.A. v. the Republic of the Philippines, ICSID case No. ARB/02/6,
Decision on Jurisdiction, 29 January 2004 (http://icsid. worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal
=showDoc&docIld=DC657_En&caseld=C6)



110 T F£19% 2%

ARG F-= SGS v. PhilippinesAt719] A9 A-H|HBIT AX(2)Z*7} SGS v. Pakistani}
9] 2912-97) 28 BIT A112920 v oS LA g 72z ‘¥4 B3z
3y’ o] FolafjA(broad interpretation)o] A ApQIZF Aleke] EAs|A RIS FEHIAL S
JTE FEE e, old dide FAAT AX@Q)Ze] FoH o ZHHE
< oigte LS WL F, SGS v. PakistanFABRF F-T Bl o] TUAFER
< 2}%—7‘4_9_i BE AR & § e Fol ol E) HFERE AXQR)ZA
TAstE “E%3 FEAKspecific investment)”, = F 719 CISSEXA oA HAst= o F
(commitments or obligations)ol] &3} A o]7] ﬂ]—‘?‘oﬂ AL Algsted IulAlebde] £A0]
H FAYE FAA G ALss WEE ge8te d4S Hchparas.127-128). o] g
olfr= AFH x| AstE Ao] okt M Ak AIAE WE L oo ETho|
Ye AF 2FHLS ALY £ A7) G anixEe 2dBEAo| B (pending)E
O 433 43 AddE w3tk

Sempra Energy International v. ArgentinaQO0S)AIAM T (2o ‘¥ BAH BIZI
o] ALARE 3 TS UPTh £, 2005.5.11. 20 B DA AX SARA
e A FHuto] ofgA zopdel FHS B3 TP AAAE & & UeA
o A AL ot AEFAAY ) B AT Kokg F40), AAle] FAe] A
o3 Zopdol BF ZAS I 3, Xofol Fxjel] e AP AFErd B ‘xE
A BEZIY S T o]} ExpAcky zekzto] Add 7113 #AES dAzcin Ay
T}4m)

ARG FE 2007.9.28.9] HFAHANAN ‘XTFH BRI JuldF-E WAk F

41) Article X(2) of the Swiss-Philippines BIT: “Each Contracting Party shall observe any obligation it has
assumed with regard to specific investments in its territory by investors of the other Contracting Party.”

42) Article 11 of the Swiss-Pakistan BIT: “Each State Party shall constantly guarantee the observance of the
commitments it has entered into with respect to the investments of the investors of the other Contracting
Party.”

43) Para. 123.

44) Para. 126.

45) Sempra Energy International v. Republic of Argentina, ICSID case No ARB/02/16, Decision on Objections to
Jurisdiction, 11 May 2005.

46) Id., para.100(*100. While the specific nature of each claim can only be assessed by examining the merits of

the dispute, the Tribunal notes at this stage that the dispute arises from how the violation of contractual

commitments with the licensees, expressed in the license and other acts, impacts the rights the investor
claims to have in the light of the provisions of the Treaty and the guarantees on the basis of which it made
the protected investment.”)

Id., para.101(*101. The claim is accordingly founded on both the contract and the Treaty, independently of

the fact that purely contractual questions having no effect on the provisions of the Treaty can be subject to

legal action available under the domestic law of the Argentine Republic. Neither here does the Tribunal have

any reason to depart from this approach. The fact that the Treaty also includes the specific guarantee of a

general “umbrella clause”, such as that of Article II(2)(c), involving the obligation to observe contractual

commitments concerning the investment, creates an even closer link between the contract, the context of the
investment and the Treaty.”)

47

~
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t}. Agole zoF Aricle M(2)(c)e] ‘FTZA B3I olAst olFout
(para.305). 413U ‘XA B3z o] Aoyt H7te] el EFE B
2RE 24 AR 25 A48tn Fstan Yu(ara306), UYL BFH
w2 Aekgnto] ZokQiyte] d £ Q7] wjo] FUte] IAAde] AL F =
F4-E& FrHpara.307). ol2JEIVE SGS v. PakistanAtAS A43te] AlkEAo] BITREA
o] 4 gltkm FA et} o2 3ElVE SGS v. Philippinesd| x| ZX% SGS v. Pakistan
T} olAo] 97 E AT ‘XBA B2 o] ‘EAHE ExNspecific investment)’of] FAHHA
o] R ZFE= Aolm ‘dukAol A<k 9)uk(ordinary contractual breaches)’ol 74A] &
£5E Fol opfahe 1golthe F4& BATHpara30).

GAAES BAA kS o] Zopto] REE e Aol o Fukd ol e E
58 wEvhed 94 2ol Atk &, PR Aol FARE sholdaA el 2opy
o) WS Wi Eaokelsl s AU AR AR e oldar et
Jel Al 2k9)vHordinary contractual breach)olzlil B, e 2oy E44 A
2 B Aot HYKE SGS v. Philippines?] 3|9 nlA7IA 2 dubAEQ Y
Aokslto] Zepwre ohets HE QAL YrkCordinary commercial
breaches of a contract are not the same as Treaty breaches”)(para.310). 12l SGS v.
PakistanA Aol M 9} o] olgfdt o] ‘XA HEZg o TEEI UE Hed &
a8l WA “such a distinction is necessary so as to avoid an indefinite and
unjustified extension of the umbrella clause”)(para.310). wabs WAL ZofolA A=
578 % FAKspecific investment)’7} F37tE B3] =t 7!(:'% R ol A= F
A=leA Bt Agghos 2AYAE S Feol B Boez AAHUG o
o el BRL oy 3 FHo| oI E AW T Ao AL olzdEN} FRI} Y
g HrAl e WAstel] 711 HAT o] r] W] Bed] FHA AL 2l
24k (“mere ordinary contractual breaches of a commercial nature”)o] o}u]z}ar T TI48),

Eureko B. V. v. Poland(2005)A1A49 % ‘¥22 HEz3P o] Mgzl # =9

L84

7b Atk ICSIDR}ell A o] Fo1R FaHRAAA ol AW FAH YL SGS v. Philippines

F43ct

9o
=
0]l &l OkA
Ag o

o AwrHel Aok

til

48) Award of the Tribunal ,28 September 28 2007 (para.311 “In many cases, it might be difficult to draw this
distinction, as not every kind of conduct can be clearly ascribed to one or the other type. The measures
discussed before this Tribunal are not, however, mere ordinary contractual breaches of a commercial nature.
They are instead the outcome of major legal and regulatory changes introduced by the State, and give
expression to a change of policy that is evidently not what was envisaged in the License and legal
framework governing the privatization and the investments made in its context. Only the State, and not an
ordinary contract party, can decide that such sweeping changes will operate as part of the public function.
Contractual breaches made in this context are far from ordinary, and may in themselves be a source of
Treaty violations if they affect a right protected under the Treaty.”)

49) Eurcko B.V. v. Poland, Partial Award,(http://www.investmentclaims.com/decisions/Eureko-Poland-LiabilityAward.pdf),
19 August 2005.
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49 AL AXeA TA REzge e gz EojF M he umbrella
clause ‘means what it says.’)(para.256)c] AH&Eojo} st Z4sAE A= < s
UAS AR FAYLL 19693 ok #at vl ke #A31(1)e] Lukd <ojn
(ordinary meaning)E WIHAMHCZ At 5, WYL BITO|A ‘shall observe’ti 3}

ol ZA Al ojujE AYH ‘any obligations’#ti 3 A3 Fele] o Fuiul o
2t BE N8 ETIthe S Ao

Siemens A.G. v. ArgentinaQOONAFAONAE SARZP L E ‘T2 HIZIP o] At
Ao # BAFch 20073286U0] BN WAL =-ol=HE|UBITY] ‘EZH B
TEF L 2% FHE vl g2t A4 G4 L Fok drhe 4FE AP F,

BITO| 4 Y34 mizgo] #dd Achie o%e Acte) J2d we z2d wsz
ol AFete A& BIIE Ao HMside g 9AF FolHY H4L ok &

= %}z}—o] ﬂo]r;].

olgt FoA Mol el LG&E Energy Corp. v. ArgentinaX}ASDX = FAg
HEE FHIAc}h ICIHALS 9YU3Y Francisco Rezekw7b FA1Qle] Aoz FHod3dd
% AW HYe BIT Article I2)(c)e] ‘E2F B3 23 o] Extd s Bdsie &
£ 9 ¥(“[elach party shall observe any obligation it may have entered into with regard to
investments.”33)¢1 o]} 1 oJF-E ZAsHA A Aol dtim HTh WYL oln He =
AN X BE BEEGo] FHRLY T W] ohlet FIL-FEARE FAA Y
& FE EFHAD HE 471N 7B (para.171), LG&E7} -Erxmi/q olz #lE|L}e] 7}
2 g RARYo] Ar|FuN zoklRg Push) ° 4 FEPch
ubo] xEA B3z g WEAA olzdE e %xﬂi“%l& & T Al—t— I o}— A
oltt. ¥ oo tha] LGKEFA= 7kxyel Fabgdo] {1= 317
SAFEASL ADPUH. F, JE9e ‘I8 Hizyo HEe FE) —‘?‘%ﬂ% 5%
@ FA T EE Ao olzolAE YFe B

Enron Corp. v. ArgentingA}A55o) e HYe zokzR

Agil

944 e e R

50) Siemens A.G. v. Argentina, Award, ICSID Case No. ARB/02/8,6February2007.

51) Id. para204 (fthe umbrella clause] “has the meaning that its terms express, namely, that failure to meet
obligations undertaken by one of the Treaty parties in respect to any particular investment is converted by
this clause into a breach of the Treaty.”). 1] para.206.

52) LG&E Energy Corp. v. Argentina, Decision on Liability, ICSID Case No.ARB/02/01, para.170, 3October2006.

53) 1d. para.170.

54) Id. para.175 (“(---)Argentina made these specific obligations to foreign investors, such as LG&E, by enacting
the Gas Law and other regulations, and then advertising these guarantees in the Offering Memorandum to
induce the entry of foreign capital to fund the privatization program in its public service sector. These laws
and regulations became obligations within the meaning of Article II(2)(c), by virtue of targeting foreign
investors and applying specifically to their investments, that gave rise to liability under the umbrella clause.”)

55) Enron Corp. v. Argentina, Award, ICSID Case No. ARB/01/3,22May2007,paras.273-74.
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T Mee BITRY ‘oMe 9 F(any obligation)’ |79l o) BAglo]l Tl B
g ool ‘x@A Ruagol ¥EE & dvka Btk 3, A%el 8ol Sl
FAGE A9 XD B3zl wEY 4 dom Agd FuUt | AAAE A
97 @erhe Y3l

g Ao Fdsafof f?}‘:]’il =) g= i 1= 1 U]%--r“}qc’} BIT—4 E%';ﬂ Hox J’ < 32
=Y 9o H]2 ‘any obligation’c] EZHo|7|= A% BITQ 4RI} EFE 7R
oL Hx AFAEQ #|Ajo] o]Fo] A F JY&E& AP

SGS v. Pakistan Q3 o] FAIA} ALE wEsy] YallAe @&t E431A(plain
textual meaning)S Jo] F3)Al(contextual meaning)S dof IcteE YA= UA R
(paras.166, 171), HZ9| FABZT= ‘_v:‘?l‘ Fojx Mg w2g Aol A o
297 FABYRI BE ¥l Ake o2 ¥ 4 Utk BuckoFABEY
&)X (‘means what it says’ )2 Z=A|HAH 7} HAE F Y Y AFE 2
StAAX 29 A4S 3ttt e wiEto)| x| Noble VenturesEAAA T FY A

Buzgolgln sets Zoritt LS foluv Edd Aolrt Q7] Wil a2 dwt
49 oI ordinary meaning)E I ANFHE Aol FHolPe nEHY B
TP, 0|9} o] FAMAUII] X B RFZIY9 M BF FAHoR IFHE
490 AYsA we ARAdE BAAoR BITE YA Pt ol A4
AEE QA8 2ol #g I} A b o & Aotk

l‘-?‘-'fﬂjg

2. E‘é'z:‘ .:_14—-6]', 1‘“‘]’3’!__& '5“%_"3'._— ;1.]-31]._.

‘ETPA BEZS Aoz FHMslele JFL Zoko] EulFQ g2 (contextual
interpretation) & §3] BIT4 ‘¥#2 H3zg o HLS v A HAE A

E otk &, 2E Aol ¥8H Hixge BIF U o] oie Fxd #HdE
E39l ZFAKpublic contracts)Tto] sjFETHE Aotk ‘ETBH Bz HEE
ATz 1 F&g g3 23] F7|ES Aslstazt ] g 2 HE71Ee
wte} e Zbof] Apolrt wAREHAl €k

ol2|g AN FHale BF ABHE TTALY HAE A¥A Fsert F8
EA7} Ak olgld 4A-S ¥ dHe a2 B4 ¥ FAHLE] FAAGE X

56) Noble Ventures, Inc. v. Romania, Award, ICSID Case No. ARB/01/11,120ctober2005,para.61.
57) Id., para.50.
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97 23290 BEE WES delt BelAe of Mzsle AL Hol) YRelch
YN E ARt De EBA Brzeol RE AR A8 BTt o
Ax AgHoz SxA et thaixut AL ojop Frie AAE k. 2FA god A
e ZERLHA A AA AF, FoEFe] dF Fol PR ALFHoR
AdstA] A ‘FARITZP O ) e 5 Q] 2otk F, AdeFe} 23R
Te dibdd S8yl AAZA Ad AR nA BEIA IuFAEA LR
FADE & F AW Q& A 2YRIE Folo} sl HAE EFdloF drha £t

olfd AFH <dFE FHie ICSDHAEE ALHoz vewm ok SGS .
Pakistan(2003), Joy Mining Machinery Ltd. v. Egypt (2004), Salini v. Jordan (2004), CMS
Gas Transmission Co. v. Argentina (2005), El Paso Energy v. Argentina (2006) g-°| ©]&}
g dd &3

At vlel ol SGS Société Générale de Surveillance, S.A. v. PakistanA}58)L
ICSDEAYPo] TBH B2 WIS AT R WA Adolddth T AL AoA
57| 29BITS siXe] B RAo2A FAYLL XA 520 AGute zotd
Mow AEST ARTHE SGSO| FHL WobSolx] QoIhO. WAL ol AN
9 a7t Fohol w)AE o] YR 7] gRel 2EIAREo| 2@ <%t 3]
D A BuaA FHsler drha W WAL AR ol FUE
3 oA Eicky VAT 2, YAe A%l 4ERoT Zekwe] o=
AL sk dgolAT

Joy Mining Machinery Limited v. The Arabic Republic of EgyptA}1(2004)600| 4 -2
H42 FTEH H32PL SGS v. Pakistand} FALRE 2 FA| Xk =, HdL &)
T AGEAC] 2P BIE W FAEYoR ARy 3 dAurt EFE]
W&ol BITAS] X84 BREx3ye] B3 g ws & gvke =28 AYch

HAL AGEAI ZoEA(the difference between contract-based claims and
treaty-based claims)®] EA|+= ©|u| Lauder, Genin, Aguas del Aconquija,CMS, Azurix, the
Annulment Committees in Vivendi, Wena, SGS v. Pakistan, SGS v. Philippinesg-olX 8
A ThFARSE 371A171 M (para. 71), FAHAIeke] 23 A /3 F (commercial element of

58) SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan ,ICSID Case No.ARB/01/13.

59) Id. para.166 (“As a matter of textuality therefore, the scope of Article 11 of the BIT, while consisting in its
entirety of only one sentence, appears susceptible of almost indefinite expansion. The text itself of Article 11
does not purport to state that breaches of contract alleged by an investor in relation to a contract it has
concluded with a State (widely considered to be a matter of municipal rather than international law) are
automatically “elevated” to the level of breaches of international treaty law. Thus, it appears to us that while
the Claimant has sought to spell out the consequences or inferences it would draw from Article 11, the
Article itself does not set forth those consequences.”)

60) Joy Mining Machinery Limited v. The Arabic Republic of Egypt, Award on Jurisdiction, ICSID case No.
ARB/03/11, August 6 2004.
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the Contrac) (para79)e] TIhHE Zotiwhe #3€ + gicke ALe AR oy
‘EBA wzzepo] d857] JANE FAAtRel 49E 42 o] ohiolol
stn gAels SHeE A¥e AdAA Aol AtEAe A% 5 AR Aol
A s} et HAgcheD |

CMS Gas Transmission Company v. Republic of ArgentinaRO0SAFANE FEAHL
< ‘XEA Hiz3e ALS AFdsten ok HETHANA HLdL o2t v
-l2dEy BITY Article I (2)9] ‘X837 Boz3 o e FAHCZ Fdol sirt
I AP a2y XBA Bz WA Bxpiel FEAR PEdte It
AZE Age Mt 488t He A2 &, F FA= olv] Lauder v. Czech
Republic, Genin v. Estonia, Aguas del Aconquija v. Argentina, Azurix v. Argentina, SGS v.
Pakistan, SGS v. Philippines, Joy Mining v. Egypt 52| AlZAdA ThFo)HdE EA=A =
b FAWAE so] WA Akiniel Al EBH weza] Zes Tl
YA A9 T8H nezgo) AeuA Yevhu s} TA wezge] A7)
£ o,

El Paso Energy International Company v. The Argentine Republic (2006)A}Z164)0] X =
AL SGS v. Philippines AANA FApzte] gol7t BEEE B¢ A5AFAI
A FelstA Mol gtk HYZAR S AET & FA2YY ML FFUE e
2 Hosol vt #dst ¥EA KB x| AoAoz I AHEHe e AAN
o MY ZEAH E5xd e 3y FAFVIEA @ FE] v TAsE £
FAo| =3k o] (‘disputes resulting from a violation of a commitment given by the State
as a sovereign State’)Z-&=|m AArA 9] AbA A 2Hordinary commercial contract)ol = &

894 gete AL 298 A0 ol wWdol ‘XA noxa e FAPMe

61) Id. para.8l. (“In this context, it could not be held that an umbrella clause inserted in the Treaty, and not
very prominently, could have the effect of transforming all contract disputes into investment disputes under
the Treaty, unless of course there would be a clear violation of the Treaty rights and obligations or a
violation of contract rights of such a magnitude as to trigger the Treaty protection, which is not the case.
The connection between the Contract and the Treaty is the missing link that prevents any such effect. This
might be perfectly different in other cases where that link is found to exist, but certainly it is not the case
here.”)

62) CMS v. Republic of Argentina, ICSID case No. ARB/01/8, Award, 12 May 2005.

63) Id. para.299(*299. The Tribunal will not discuss the jurisdictional aspects involved in the Respondent’s argument,
as these were dealt with in the decision on jurisdiction. Regarding the merits of the argument, however, the
Tribunal believes the Respondent is correct in arguing that not all contract breaches result in breaches of the
Treaty. The standard of protection of the treaty will be engaged only when there is a specific breach of treaty
rights and violation of contract rights protected under the treaty. Purely commercial aspects of a contract might
not be protected by the treaty in some situations, but the protection is likely to be available when there is
significant interference by governments or public agencies with the rights of the investor.”)

64) El Paso Energy International Company v. The Argentine Republic, ICSID Case No. ARB/03/15, Decisionon
Jurisdiction, 27 April 2006. Text in Lhttp:/ficsid. worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal
=showDoc&docld= DC511_En&caseld=C17)
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Pan American Energy LLC and BP Argentina Exploration Company v. Argentine
Republic(2006)A1716602 El Paso EnergyZio] ZA W 2w FAAQAA AR, 10 A
el thAl Egtth FANEL vlF-ol2FEUBITY e 232 AR 7 =%
Aol Rz AYse T HIzFPow A4d ¢ givkn ANFPCSD. El Paso
Energy$} Pan American EnergyZd & & ZAQE°] AHL 7] Wi FHFo =gl=
Yt 2En F A BT 02IALe ofzdEfste] Eaolgls] W] B wlFo}
2PEUBITY e ‘TBY M3z HANT. FAASES e T2 Nz
e 27} e A o] gukAQl ArAMA 2k ordinary commercial contract)2 3
A ¢gom BITdo] Xisol e A3t 23 59 A+ 2ol I7Pt FAAEA
ALY Fo3 FAHZ(“investment protections contractually agreed by the State as a
sovereign”)9] 73-$-ollgt sFE e AFEQ AL FH T

FAHL BEe ZAV 8 AL I BITE A 53] B FAHHE A
& Bale Aol ofUz 337l % wslol ¥ Yol & Astolelop B Rolck
O34 ¥ThE BE ARG Adr 2GEPoR W F Ql7] W&o 2o ZRFA
WelA Mok ol F8 =elo|Te. ojst o] 24 FAWAL HAL2N< kst
o Ak FUAZAY Fokde Akon Tee] EEH BrzYe FAARA
o Sokstel Aol A4HE Hoz AN Aadth Tl ol AN Frbt
AAG Al o] IF7He FAARA L F7heh ARICZA 9 FriE P He 2
AE TAA Ik

aly

vi.Zd &

‘FTFH HERPLS 1 oust AeWe 2 /) BAgels Bstn BITER
Bza AAQIE0]l o gtk mEu ‘A HEze e AR A= Q&) Holex

65) Id., para.85(“(--) It adds that, in view of Article VII(1) of the US-Argentina BIT, a violation of an
investment agreement entered into by the State as a sovereign and a national or company of the United
States is deemed to be also a violation of the Treaty and can thus give rise to a treaty claim.”)

66) Pan American Energy LLC and BP Argentina Exploration Company v. Argentine Republic, ICSID Case No.
ARB/03/13 and BP America Production Co. and Others v. Argentine Republic, ICSID Case No. ARB/04/8;
Decision on Preliminary Objections, 27 July 2006.

67) Decision on Preliminary Objections, para 110.

68) El Paso, para.81; Pan American, para.l09.

69) El Paso, para.82; Pan American, para.110.
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@3] Wil F2 SgaEe] AU HolAm, hEE] IAELS ‘ETHEH RIXY
o] A kel F(contractual obligations)Z Z9Fe]F(treaty obligations)E ZAXFA 7= 2RO
Az ko ey oAl ekl My Aean o g3 5o dig d7E A9 'l
o a2zl 20039 SGSAClA c2RA BRI 2 dfMo] HAARAR FANEA B
A AR ozt FAHAANNE = gdez 5 WA HUh
AA7EA S FAEY BHA7E BAFE HY oz ‘¥ Hazxge] H4HY9 A
S84 d dsid e Ao Apolzt Qltt. olzidt ztolg) olof wrE BIAHFL FAJEY
A8 WE AZY = Joy FRAcRE ‘¥BA W ZIPe EAjould #I A
Z}zke] Zokol A S v ‘XBH HIZI'9 FE FH | P o
AAdel Fpolel oqt Fojcth. wehr FExpzd] ‘XTH RIZP S AYE BS 2
489S B3] & deart Ylu ¥FH HEizeel XFE FARGE T b
‘EBH Bz o] AUNERA, &5, ZAA A 5 ;g gtk
AA7A verd SAY L] Ry gAEe] 44 2y 2o xR EEAH B3
23] 23 gt dig 37kx g dde] Yehvz gtk st Fefside] 4o
2A B4 ‘¥XZA H33Z30] shall observe any obligations 2] EHE A& A$
o2 9ui7l HAEA] &= 3 BE Ex}A oKall investment contracts)S F &3t} Irir}
Hasl= ZE 9] F(all obligations assumed by the contracting States)E& FZ3lE AOR
olaigtE Aojtt. ERE dYsiroza ‘XBA HWEZE 0| shall guarantee the
observance 59 EXHE Atdetes A4 "’\?5“ < 3t dubHEQl AdY oFe xF
AANA e AR oldfgte Aolth MAe ‘TTH BRIZF o] UukH AR o
Zoptel FANAVEREH HAF o2 wiA g 1HE = ASFolth o] A¢-
21 Ak F= BITY EEE ¥4 X}
o Tl Ui FAEYL ‘X™A BEzIo] RS AE 1
AHLZ AdAolR] e Afde B8 A oRfx xFehe Fo9
gt} ole TAFAE B3dtnz st FASALEY] dutA AFHE ¥
%, ‘¥EH H3xI S FoFeR sase Aol g HAlst st gFe ‘q"’)r}ﬂ
FZA Bz TR T A T WAAJA AL A gow FA1]
Ho] wet xofe] RS E WE F g FAEA 342 E dxn 42 FE A
© ¥ Bl oA Hrth

‘EBA B YSRIEIENE FARATHY AR A AEE B
HSAAA7F dvt XEH B3 zyPol AR WA diide] HEA Yehte A
< 2Eidte] A2 Feo ‘X BIZyo] JEdE o HAh oE Eof 2004d
o] RABITE XURIE ¥ FxEAY9] M FAE Ady ez HAHH

0

X}
ot

o4
=)
o

fe 2

!

A

o, mlo —\{}]
P A
£ olof o,

]

_mou
Lrﬁ

r



118 WHIAE £19% F2%

2ol A2 Adss diBe] BITE QiAo epibalekaabate] St
Zte| FAEAH A B FHE Fol ICSIDFAFAE o] &3t=F sta 3lon, 323
Mol 7bed FEe] XBH HIZEE B0 1998d F=5-A4ul=2BIT A123)%
“2t AFARE Zxte] G tolA Pt IAALe] Tt AY FAA BAS
B2E3HA HE Ve RE 9B E F48to]ok &t).”(“Either Contracting Party shall observe
any other obligation it may have entered into with regard to investments in its territory by
investors of the other Contracting Party.”)& 3 ¢lo], ICSID] #HE 7|Fo =z PH
X283 Mol Agdtta £ & Uk F, I7k-FArt Aol AAHE g 2 A
9 474 BAIRle] BITY H3E ¥E F e 7Fedol ok 1AM do2 AdHe
BITo| &2 H3zyo HEYUAE PAHCR Adste PHE AFHE 1ol
3te] ojul AZE BITY disire £2F Bz N3 =duiAE ICSIDF
AP el B FEL doFAls o gt

U2 A2 ICSIDY FAYL Sl ‘¥TA Bz 9 M3t ddsto o #F

EES A3 BHsA o8 7P 2AR Asn Yk Aol FAUASE 23
8ol Aolzk 917 Bel oA BelF Fo Mol BYHE BAYS 1 HAIULE

HAEHE B9 ol= A= T A FAA7= AL 3t e Aotk o2 A%
& 25 ICSIDFARLE AA7L BITY 3MS IAYA AddA @8 . Z3EA
FAATNEHE gAE veille AR £ & ok A BARTE HENM dE 28
gol F7¥et7] foltt. FAE ol Mall714e] A (stare decisis)o] HEHA dFE ¢
HME AZEE A&ste AL AR AZ Fdvle dSHA F7HE] delEoln ¢l
€ 7593 A#(urisprudence constante)& FAstel = A Hole Aolthh. B,
ol2id FAYLY Bl=t ICSIDYE ztx Qe A= &4, & Aol met FAH e
Z 75 E SAAZIA DA Z11d HA By Z28A EAld 1A
T2t ol EAl ICSIDFAAEE FHsteta Far7E dXNTezH f2dd +
JE A7) WE ‘X2 B xyg o A ALEAE AF FAFAHAN =9
Ha e ICSIDFAA ] M3 Fa7]|7-e] AARAGE BRI Aol o7

o

70) A 1 o 2] @] AAS BIT T EZH B323 ] AUd dE A Atk A9 od<gle]l #
fsiMo] 7Hed FHZE FA=ES gtk FH, o] AAF F-AHFTA, 7|3 FTA, $A7IEE FTA
o] FRAAH AR AFAln epddAls Faa7ke) 2SS B FAE Fol 24FAE AFY

TSRS 3o 22 5HE EEIEE T Yok

71) FASA A9 jurisprudence constante 7 3Fo] WA E thS-E& FZE. Andrea K. Bjorklund, Investment
Treaty Arbitral Decisions as Jurisprudence Constante, UC Davis Legal Studies Research Paper Series,
Research Paper No. 158, December 2008, (http://ssmn.com/abstract=1319834),

72) ol M= ZIE, "TAFAEANAM ) B A E(appellate system) EY7HeA BE A3, "IAYS
3=F,, A53W A33, Ugk=AyEs], 2008, pp.219-248.
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HA 1 (30| AZY BITF T2 B3 x| 444d o,

zARY 71F)

k-] 2.7) A A EBIT(2007.11.19)
Article 10 Application of Other Rules
(3) Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

=224 ~BIT (2007.6.18)
ARTICLE 10 APPLICATION OF OTHER RULES
3. Either Contracting Party shall honour any obligation it may have entered into with

regard to investments in its territory by investors of the other Contracting Party.

3r=-718-F- 3= BIT (2007.8.10)

ARTICLE 10 Application of Other Rules

3. Either Contracting Party shall be observe any other obligation that it may have
entered into force with regard to investments in its territory by investors of the other

Contracting Party

-2y 7t F3FBIT (2006.6.30)

ARTICLE 10 APPLICATION OF OTHER RULES

3. Either Contracting Party shall observe any other obligation that may have entered into
force with respect to investments in its territory by investors of the other Contracting

Party.

3h=t-7}o] o UBIT (2006.7.31)

ARTICLE 10 Application of Other Rules

3. Either Contracting Party shall observe any other obligation that may have entered into
force with regard to investments in its territory by investors of the other Contracting

Party.
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3h=p- R EYUBIT (2004.7.24)

ARTICLE 10 Application of Other Rules

3. Either Contracting Party shall observe any other obligation it may have entered into
with regard to investments made in its territory by investors of the other Contracting

Party.

Z=-FL Y o] EBIT (2004.7.15)
ARTICLE 11 Application of Other rules
(3) Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

gh=-z}w o] 7} BIT (2003.6.10)
ARTICLE 10 Application of other Rules and Special Commitments
(3) Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

Bhar-Gupy o} BIT (2003.12.15)
Article 10 Application of Other Rules
(3) Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

=6 EIBIT (2003.7.31)
ARTICLE 18 Application of Other Rules and Special Commitments
(3) Each Contracting Party shall observe any other obligations it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

@Z-A-9-t] obehH]olBIT (2002.4.4)
ARTICLE 8
(2) Each Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

gk=r- g mBIT (2001.7.10)
ARTICLE 10 Application of other Rules
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(3) Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

b= 53 ~EFE) 7IBIT (2000.8.11)
ARTICLE 10 Application of Other Rules
3. Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

-7 g 22BIT (2000.8.1)
ARTICLE 10 Application of Other Rules
(3) Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

k-2 521 ABIT (2000.10.24)
ARTICLE 10 APPLICATION OF OTHER RULES
3. Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

3=r-4 712} BIT (2000.5.15)
ARTICLE 10 Application of Other Rules
(3) Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

gH=--71EFEBIT (1999.4.16)
ARTICLE 10 Application of Other Rules ‘
(3) Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

gh-<ll aul = 2BIT (1998.7.6)
ARTICLE 10 Application of Other Rules
(3) Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.
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3H=-Z-FBIT (1997.6.30)

ARTICLE 11 Application of other Rules and Special Commitments

(3) Either Contracting Party shall observe any other obligation it may have entered into
with regard to investments in its area by investors of the other Contracting Party.

3=l 2 ZAIBIT (1997.4.22)
ARTICLE 10 Application of Other Rules
(3) Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

gra-dol 2l 7133 BIT (1995.7.7)
ARTICLE 10 Application of Other Rules
(3) Either Contracting Party shall observe any other obligation it may have entered into

with regard to investments in its territory by investors of the other Contracting Party.

F3-A=F3}=BIT (1996.2.26)

Article 11 Application of Other Rules

2. Either Contracting Party shall observe any other obligation it may have entered into
with regard to investments in its territory by investors of the other Contracting Party,
provided that dispute resolution under Article 8 of this Agreement shall only be applicable

in the absence of a normal, local, judicial remedy being available.

- F 2 EABIT (1995.5.3)

Article 10 Application of other Rules

2. Contracting Party shall observe, in addition to this Agreement, any other obligation it
has assumed with regard to investments in its territory made by investors of the other

Contracting Party.
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Crawford, James, Treaty and Contract in Investment Arbitration, the 22nd Freshfields
Lecture on International Arbitration, London,29November2007,22p.

Dolzer, Rudolf, The Impact of International Investment Treaties on Domestic
Administration Law, International Law and Politics, Vol.37:953, 2005, pp.953-972,

Gaillard, Emmanuel, Investment Treaty Arbitration and Jurisdiction Over Contract Claims -
the SGS Cases Considered, in Todd Weiler(ed.) INTERNATIONAL INVESTMENT
LAW AND ARBITRATION: leading Cases from the ICSID, NAFTA, bilateral
treaties and Customary international Law, Cameron May, 2005, pp. 325-346.

Gaillard, Emmanuel, Treaty-Based Jurisdiction: Broad Dispute Resolution Clauses, International
Arbitration Law, New York Law Joumal, Vol. 234:68, October 6, 2005.

Herz, Mariana, Regimen Argentino de Promocion y Proteccion de Inversiones en los
Albores del Nuevo Milenio: de los tratados bilaterales, MERCOSUR mediante, al
ALCA y la OMC, Revista electronica de Estudios Internacionales vol.7, 2003,
pp.1-20 (www reei.org).

Kunoy, “Singing in the Rain: Developments in the Interpretation of Umbrella Clauses”,
The Journal of World Investment and Trade ,2006, 275.

Mouzas, Stefanos and Furmston, Michael, From Contract to Umbrella Agreement,
Cambridge Law Journal, 67(1), March 2008, pp.37-50.

Schreuer, Christoph, “Calvo’s Grandchildren: the return of local remedies in ivestment
arbitration”, The Law and Practice of International Courts and Tribunals 1:2005, 20p.

Schreuer, Christoph, Investment Treaty Arbitration and Jurisdiction over Contract Claims -



124 HHHE F19% E25%

the Vivendi I Case considered, in INTERNATIONAL INVESTMENT LAW AND
ARBITRATION: leading Cases from the ICSID, NAFTA, bilateral treaties and
Customary international Law, Cameron May, 2005, pp.281-324.

Schreuer, Christoph, Travelling the BIT Route - of waiting periods, Umbrella Clauses and
Forks in the Road, The Journal of World Investment & Trade, Vol.5 No.2, April
2004, pp.231-256.

Schwebel, Stephen, “On whether the breach by a State of a contract with an alien is a
breach of international law”, Justice in International Law-Selected Writings
(Cambridge: Cambridge University Press),1994, pp. 425-435.

Shihata, Ibrahim, “Applicable Law in International Arbitration: Specific Aspects in Case of
the Involvement of State Parties”, in LF.I. Shihata and J.D. Wolfensohn (eds.), The
World Bank in a Changing World: selected Essays and Lectures, Vol. II, Brill
Academic Publishers, Leiden, Netherlands, 1995.

Sinclair, Anthony C., "The Origins of the Umbrella Clause in the International Law of
Investment Protection’ ,20 ArbitrationInternational, 2004, pp. 411-434.

Sornarajah, M., International Law on Foreign Investment, Cambridge, England: Cambridge
University Press, 2004.

United Nations Conference on Trade and Development (UNCTAD), (Dispute Settlement:
Investor-State. UNCTAD Series on Issues in International Investment Agreements (New
York and Geneva: United Nations), United Nations publication, 2003.

United Nations Conference on Trade and Development (UNCTAD), INVESTOR-STATE
DISPUTES ARISING FROM INVESTMENT TREATIES: A REVIEW, UNCTAD
Series on International Investment Policies for Development, Geneva: United Nations,
2005

Walde, The “umbrella” clause in investment arbitration: a comment on original intentions
and recent cases, The Journal of World Investment and Trade, 2005, pp-183.

Weil, Prosper, “Problémes relatifs aux contrats passes entre un Etat et un particulier,”
128 Recueil des Cours III, 1969.

Wong, Jarrod, Umbrella Clauses in Bilateral Investment Treaties: of Breaches of Contract,
Treaty Violations, and the divice between developing and developed countries in
foreign investment disputes, Geo. Mason L. Rev., Vol.14:1,pp.135-177.

Yannaca-Small, Katia, Interpretation of the Umbrella Clause in Investment Agreements,

OECD Working Papers on International Investment, October 2006, 29p.



TSRz 22N BEx8(Umbrella Clauses)2| siAofl 248t o1 125

ABSTRACT

Interpretation of the Umbrella Clause in Investment Treaties

Hee-Moon Jo

One of the controversial issues in investor-state investment arbitration is the
interpretation of “umbrella clause” that is found in most BIT and FTAs. This treaty clause
requires on Contracting State of treaty to observe all investment obligations entered into
with foreign investors from the other Contracting State. This clause did not receive
in-depth attention until SGS v. Pakistan and SGS v. Philippines cases produced starkly
different conclusions on the relations about treaty-based jurisdiction and contract-based
jurisdiction. More recent decisions by other arbitral tribunals continue to show different
approaches in their interpretation of umbrella clauses.

Following the SGS v. Philippines decision, some recent decisions understand that all
contracts are covered by umbrella clause, for example, in Siemens A.G. v. Argentina,
LG&E Energy Corp. v. Argentina, Sempra Energy Int’l v. Argentina and Enron Corp. V.
Argentina. However, other recent decisions have found a different approach that only
certain kinds of public contracts are covered by umbrella clauses, for example, in El Paso
Energy Int’l Co. v. Argentina, Pan American Energy LLC v. Argentina and CMS Gas
Transmission Co. v. Argentina. With relation to the exhaustion of domestic remedies, most
of tribunals have the position that the contractual remedy should not affect the jurisdiction
of BIT tribunal. Even some tribunals considered that there is no need to exhaust contract
remedies before bringing BIT arbitration, provoking suspicion of the validity of sanctity of
contract in front of treaty obligation.

The decision of the Annulment Committee in CMS case in 2007 was an extraordinarily
surprising one and poured oil on the debate. The Committee composed of the three
respected international lawyers, Gilbert Guillaume and Nabil Elaraby, both from the ICJ,
and professor James Crawford, the Rapportuer of the International Law Commission on the
Draft Articles on the Responsibility of States for Internationally Wrongful Acts, observed
that the arbitral tribunal made critical errors of law, however, noting that it has limited
power to review and overturn the award. The position of the Committee was a direct

attack on ICSID system showing as an internal recognition of ICSID itself that the current
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system of investor-state arbitration is problematic.

States are coming to limit the scope of umbrella clauses. For example, the 2004 U.S.
Model BIT detailed definition of the type of contracts for which breach of contract claims
may be submitted to arbitration, to increase certainty and predictability.

Latin American countries, in particular, Argentina, are feeling collectively victims of
these pro-investor interpretations of the ICSID tribunals. In fact, BIT between developed
and developing countries are negotiated to protect foreign investment from developing
countries. This general characteristic of BIT reflects naturally on the provisions making
them extremely protective for foreign investors. Naturally, developing countries seek to
interpret restrictively BIT provisions, whereas developed countries try to interpret more
expansively. As most of cases arising out of alleged violation of BIT are administered in
the ICSID, a forum under the auspices of the World Bank, these Latin American countries
have been raising the legitimacy deficit of the ICSID. The Argentine cases have been
provoking many legal issues of international law, predicting crisis almost coming in actual
investor-state arbitration system. Some Latin American countries, such as Bolivia,
Venezuela, Ecuador, Argentina, already showed their dissatisfaction with the ICSID system
considering withdrawing from it to minimize the eventual investor-state dispute.

Thus the disagreement over umbrella clauses in their interpretation is becoming
interpreted as an historical reflection on the continued tension between developing and
developed countries on foreign investment. There is an academic and political discussion
on the possible return of the Calvo Doctrine in Latin America.

The paper will comment on these problems related to the interpretation of umbrella
clause. The paper analyses ICSID cases involving principally Latin American countries to
identify the critical legal issues arising between developing and developed countries. And
the paper discusses alternatives in improving actual investor-State investment arbitration;

inter alia, the introduction of an appellate system and treaty interpretation rules.
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