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Source of Rigid Constitution Myth in Taiwan and Its Impact
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Curiously enough, when asking a pupil in Taiwan to name one of the characteristics of the
Republic of China Constitution, the common correct answer teachers expect is “ROC
Constitution is a rigid constitution.” It means that the threshold of amending the constitution
shall be relatively high and any constitutional revision is supposed to be difficult to be
realized. Yet why did Taiwan, as a newly emerged democracy and constitutional regime,
freely accept a rigid constitution, create a mythological standing for this rigidity, and continue
to embrace this idea even in the most recent 2005 constitutional revision?' What impact could
constitutional rigidity impose upon the political development of Taiwan? Although these two
questions are equally interesting and important, this paper will primarily explore the former
question. The latter will be discussed only briefly, and suggestions for future research will be
given.

To explore the above puzzles, this paper first examines the source of constitutional
rigidity myth in Taiwan before seeking to explain why the rigidity myth has persisted. An
analysis of the specific impact of this rigidity myth on curtailing political actors’ choices
through the power of confining and legitimizing choice making follows, and the paper
concludes with an exploratory discussion on the potential implications of constitutional
rigidity on Taiwan’s future political development.

Origin of Rigid Constitution Myth

A myth is a belief that is firmly embraced, often unconsciously, without justification.” In this
paper, we are drawn to explore the formation of a rigid constitution myth in Taiwan. Why is
this particular myth in existence in Taiwan? How was it formed? What is its purpose or use, if
any?

The Republic of China Constitution has historically been rigid in the procedure by
which it can be amended, requiring a minimum of three-fourths approval in the upper house
of parliament, the National Assembly. The latest constitutional reform in 2005 further requires
a 50% of any approval vote in a referendum, building an even higher threshold in the
constitutional revision procedure. The result is to position the ROC Constitution as one of the
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most rigid constitutions in the world. Table 1 below illustrates this.

Tablel: Constitutional Amendment Procedure in Other Democracies®

Amendment Procedure

Country | proposal only needs | Proposal needs to be approved first by Parliament,
to be approved by | then by referendum
Parliament

1/2 | 3/5 | 2/3 | 3/4 | Parliament Referendum

172 {3/5(2/3 [3/4|Y>N | 1/2 of 1/2|1/2 of
eligible eligible
voters voters

QGreece X

Netherlan
ds

Portugal

Mexico

Costa
Rica

India

Slovenia

el T e

Belgium

France X X X

Japan

X
South X X
Korea

Taiwan X X

*This is prepared by the authors in reference to selected countries’ English version Constitutional texts. Source:
International Constitutional Law (ICL) http://www.oefre.unibe.ch/law/icl/index.html

** The French President can decide not to go through a referendum, but only submit the constitutional
amendment proposal to Parliament to be approved with 3/5 or more votes.

***US is not included in this list since it adopts an unique federal system where the Constitution amendment is
proposed by % of majority vote in both houses of Congress and ultimately approved and ratified by % of states.
**** This table is created for illustrative purpose and provides readers a scale of comparison. It is not supposed
to exhaust the country list or explain in full methodological note why some countries are not included.

Why did the political community in Taiwan collectively decide to create such a rigid
constitutional mechanism? How is this factual mechanism translated from or to cognitive
formation of a rigid constitution myth in Taiwan? Some of the extant literature on myth
suggests cultural or religious roots’ in myth formation. Others discuss the effect of
institutional inertia more commonly found in constitutional law than in ordinary law, since the
number of veto players involved in constitutional reform is higher than in ordinary law
revision.

In the context of the ROC rigid constitution myth, however, this paper argues that
neither the cultural, religious, political or institutional inertia theory is satisfactory, though
still relevant, to explain the formation of the rigid constitution myth in Taiwan. Instead, this
study borrows the term “imprinting” from psychology to analogize the learning process for a
country that had had no constitution in its cultural background, yet had to create a
constitution. Imprinting, in brief, is a phenomenon exhibited by the young of several species,
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mainly birds, such as ducklings and chicks, which, upon coming out of their shells, will
follow and become attached (socially bonded) to the first moving object they encounter
(which usually, but not necessarily, is the mother duck or hen).°

This study, then, argues that once the idea of a rigid constitution was introduced early in
the history of the ROC, the learning of it would be analogous to ‘imprinting.” That is, a
society just beginning to learn about constitutions might easily adopt a new and simple type
and gradually take its initial form for granted. Certainly, although a human’s learning is quite
different from that of a duck, even current psychologists do not deny that human learning also

involves a component of imprinting.

Where does the origin of a rigid constitution myth and “imprinting” begin then? In a
historical sense, the origin of a rigid constitution myth finds its source during the period that
the ROC (Taiwan) struggled to look for a constitutional model to emulate in establishing her
own. The promulgation of the ROC Constitution in 1947 occurred at a time when the
Kuomintang (KMT, the Nationalist Paitytill ruled the mainland, and the ROC government
was the only legitimate representative of China.” However, the ROC had been founded after
the Ching Dynasty in 1911. Its founding father, Dr. Sun Yat-sen, proudly announced that the
ROC was the first Republic in Asia. How was this newly born republic to make its own
constitution, given the facts that its people had virtually no background in constitutionalism
and that it had no predecessor in her neighbors?® Copying other nations’ constitutional models
might have been the key for a country just learning to create a constitution.

But copying per se is by no means an easy task. The problem of choosing a country to
emulate is itself the subject of endless debate, even though there were not many role models
other than the U.K. and the U.S. at the dawn of the twentieth century. Furthermore, the new
republic had to face its own internal power struggles and so-called self-esteem (nationalism)
problems, which made the choice of constitutional designs substantially more complicated.
Thus, it took the ROC 36 years to finally, in 1947, establish her constitution.

Compared to various constitutional issues that have always provoked deep-seated power
struggles—such as the relationship between the executive and the legislature, and that
between the central and the local governments—the simple dichotomy’ between a rigid and a
flexible constitution should be easy to understand and should not provoke direct power
confrontations. This paper tries to reveal that once the idea of a rigid constitution was
introduced early in the history of the ROC, the learning of it would be analogous with
“imprinting”. That is, those just beginning to learn about constitutions might easily adopt a
new and simple term and, therefore, gradually take it for granted. But to apply the imprinting
theory to a collective, rather than an individual, one surely must provide evidence to show
that the imprinting of an object upon one group of people can be transmitted to another, or
from one generation to the next.'” The next section of the paper focuses on this process of
transmittal. This section shows how the concept of a rigid constitution was introduced in the
ROC at her critical period of learning to make a new constitution.

The term ‘rigid constitution’ was first introduced in the ROC by Dr. Wang Chong-hui in
1913," two years after the ROC was established. Dr. Wang, a Yale Ph.D. in law and a close
friend of Dr. Sun Yat-sen, drafted a ROC Constitution (Zhong hua min guo wian fa cao an) in
March 1913 and wrote a book entitled “About the Constitution” (Xian fa ping yj, in which he
tried to explain why and how a ROC constitution should be designed as he had drafted it.'?
Wang also thoroughly discussed the nature and content of a rigid vs. a flexible constitution,
emphasizing his belief that the ROC’s constitution should be rigid.

The authors of the paper identified six dimensions of the rigid vs. flexible dichotomy
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that will serve as a framework for comparing Wang’s views with others’ in the next section.
These dimensions are as follows:

1. The utility of this classification or, in other words, the importance of using it to design
and characterize the constitution. For Wang, there was no question that this was the proper
kind of classification. He stated, “Among all classifications in constitutions, this is of the
quintessence.”

2. The definitions of the two types of constitutioW&ng made quite clear that “a
constitution that can be altered by a specific amendment procedure, special institutions or
both is a rigid or strong one. Otherwise, a constitution which can be amended by the same
legislative authority with the same or similar procedure as that of passing ordinary legislation
is a flexible or weak one.”

3. His rationale for adopting a rigid constitution. Actually, Wang’s entire argument in
his essay focuses on convincing his readers to accept that the ROC constitution should be
rigid. He did not comment at length on the shortcomings of a rigid constitution. Indeed, he
repeatedly argued that a rigid constitution is able to embrace the strength of a flexible one—
adaptability by virtue of designing a proper degree of rigidity. A flexible one, except for a few
cases in which highly disciplined citizens have, throughout a long history, practiced
constitutional politics, can neither offer the stability nor merit the people’s veneration, as a
rigid one can. So a logical approach to his argument is to discuss the degree of rigidity among
the constitutions of different countries.

4. The degree of rigidity of each constitution. Most of these two sections in Wang’s book
are dedicated to a discussion of this issue. He tried to classify rigid constitutions into four
types by their degree of rigidity: 1) an amendment is approved by ordinary legislative
authority through an extraordinary procedure; 2) an amendment is approved by a separate
appointed or elected constituent institution; 3) in addition to the above two procedures, an
amendment must be submitted to local councils for further approval (Wang highly
recommended this one.); and 4) in addition to the above three procedures, a popular
referendum has the final say (Wang has reservations about this).

5. The number of example countries used for making his arguiveng certainly not
only offered a scheme to classify various rigid constitutions, but he also presented a lot of
practical examples for each category. He used as examples more than 20 countries or
regimes.

6. The impact of the two types of constitutions on a given political regime

According to Wang, two impacts of a rigid constitution are the strengths of stability and
veneration, while adaptability is an impact of a flexible one. As to the shortcomings of both,
Wang was reluctant to say that a rigid constitution might not be able to adapt to a changing
environment and, thus, might become an obstacle to the progress of a given society. In other
words, he did not explicitly state what negative impact a rigid constitution might have;
however, his views on the impact of a flexible constitution on a given political entity were
quite clear: it could neither stabilize a regime and nor generate the veneration of the people
toward the constitution.

As reviewed above, Dr. Wang Chong-hui made a quite comprehensive analysis of the
advantages of adopting a rigid constitution. His main focus was on the degree of rigidity. He
not only devised a four-category scheme that captured constitutions with various degrees of
rigidity, but also strengthened his argument with quite a few empirical cases to exemplify
each category. Wang highly recommended the third category of constitutional amendment
procedures, in which a constitutional amendment bill should be first approved by ordinary
legislative organs through an extraordinary procedure, and then further approved by local
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councils. He therefore designed a constitutional amendment clause in his “Drafted ROC
Constitution” accordingly.

The numerical threshold Wang set up for passing a constitutional amendment was two-
thirds because he considered the U.S.’s three-fourths too rigid to be adopted in the ROC.
However, Wang’s analysis of the rigidity of a constitution and suggestions for the contents of
the ROC’s constitution seemingly did not receive too much appreciation in either the early
stages of the new republic or the later period of 1946-7, when the new republic was
eventually making her own constitution, even though he was also one of the constitutional
drafters. His legacy to the ROC constitution, as well as to the people’s understanding of
constitutions—as this paper will show—is that a dichotomy exists between rigid and flexible
constitutions, and that the ROC constitution should be rigid.

It is impossible here to say definitively how the concept or myth of a rigid constitution
was passed from Wang to others who were also involved in the business of making
constitutions in the early age of the republic. However, some drafted constitutions written at
about the same period and some popular constitutional textbooks used before the
promulgation of the ROC constitution may offer some clues for us to trace this transmission
process which filtered something from what Wang said even important, and mainly conveyed
a simplified idea regarding the rigid constitution. Furthermore, the imprinting effect may have
been reinforced by two crucial sources: 1) Questions about constitutions were raised in
various national examinations for recruiting civil servants; and these examinations, which
have long been conducted in China as well as in current Taiwan, are famous for their power in
guiding and framing people’s learning. 2) The ROC constitution per se and the main drafter of
it—Dr. Zhang Jun-mai.”” How was the ROC constitution’s amendment clause originally
designed? Did it manifest the spirit of a rigid constitution? Did Dr. Zhang have the same
concern about the rigidity of the constitution as Dr. Wang did, or he did pay little attention to
this? Had he, in fact, already been imprinted with the dichotomy of rigidity/flexibility and
taken for granted the idea that the constitution should be rigid?

Roughly nine different kinds of constitutional outlines, drafts or temporary provisions
appeared between 1911 and 1947. Although not all of them included a clause regarding
amendment procedure, one included a constitutional amendment process that embodied the
spirit of a rigid constitution in that it differed from and was more difficult than the procedure
for passing regular legislation. Take the first draft of the ROC constitution (Zhong hua min
guo wian fa cao an cu gao), which was proposed in 1933, as an example. It regulated the
amendment procedure as follows:

To amend to the constitution requires one-third of the representatives
of the National Assembly to propose, and two-thirds of those present
to vote, as well as three-fourths of those present to approve.

This clause specified a special organization, the National Assembly (NA), which is different
from a normal legislative organ and was originally designed by Dr. Sun Yat-sen to propose
and amend the constitution. Moreover, it also set up two numerical thresholds, two-thirds and
three-fourths, which were even higher than those suggested previously by Dr. Wang. This
version of the constitutional draft, no doubt, fell into the category of rigid constitution, and the
drafts that came after this one did not change that rigid nature. The only change had been that
the degree of rigidity had varied between two-thirds and three-fourths for presence or for
approval. It is, then, not a surprise that the amendment clause in the final version of the ROC
constitution promulgated in 1947 was rigid.

It appears that the myth of a rigid constitution for the ROC had been well embedded
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through the long political process of creating the constitution. Despite the fact that there were
a lot of disputes and disagreements about many issues in the process, no one requested that
the constitution be flexible so as to lower the threshold for passing amendments. Even the
members of the Chinese Communist Party (CCP), who attended the Political Negotiation
Council (PNC, Zheng zhi xie shang hui yi) in the beginning (January 1946)—but who
eventually decided not to attend the National Assembly at the end of 1946, which was held to
make the final approval of the PNC constitutional draft (Zheng xie xian cau)—signed the
PNC draft and did not oppose its rigid nature. Certainly, there is a political or ideological
connection between rigidity and the ROC constitution. It was Dr. Sun Yat-sen’s idea to have a
National Assembly (NA) representing people’s sovereignty, which was different from any
regular legislative organ and had the final say on the constitution and its amendments. Such a
design helped make the constitution rigid since it required a special organ, not a regular
parliament, to amend the constitution. Perhaps Dr. Sun’s honorable status prevented Wang
from insisting on the adoption of his preferred amendment procedure, and he accepted this
one in the process of making the constitution. Moreover, since Dr. Sun was also the founding
father of the KMT, which had dominated the constitution-making process ever since 1928, the
KMT insisted on having the NA written into the constitution.

In fact, the functions and roles of the NA caused many debates and suspicions and even
became one of the focal issues in the process of creating the constitution. The chief drafter of
the ROC constitution, Dr. Zhang Jun-mai, had very deep suspicions about this organ from the
very beginning and tried every possible way to contain its power. Yet, he never questioned
the rigid nature of every draft of the constitution and did not care whether the degree of
rigidity was two-thirds or three-fourths. In his Ten lectures on the ROC democratic
constitution (zhong hua min guo min zhu xian fa shi jiang), he devoted only about half a page
to the nature of constitutions and also utilized the rigidity/flexibility dichotomy. It seems that
the dichotomy was imprinted in him, and since he did not discount the idea of a rigid ROC
constitution, he focused his attention on many other issues about which he was highly
concerned (such as the NA).

Socially, the constitutional textbooks used at that period seemingly could not help but
introduce the rigidity/flexibility dichotomy, though their forms were much simpler than
Wang’s and gave a better-balanced assessment of rigidity and flexibility.'*  For example,
consider the most widely used text, reprinted more than ten times, Comparative Constitution
(Bi jiao xian fa) written by Wang Shih-jie. His definitions for the two types of constitutions
are no different from Wang’s. But instead of focusing on the degree of rigidity, as Wang did,
he stressed one weakness of a rigid constitution: its lack of adaptability could more easily
obstruct societal evolution to the point of even provoking revolution. However, he also
offered a balanced view, stating that while a flexible constitution would be good for coping
with changing social needs, dictators could more easily manipulate it. He then explained three
circumstances that might have led the newly emerging countries after WWI to prefer a rigid
constitution: 1) when a revolution succeeded and people wanted to prevent the ruling class
from violating their basic rights; 2) when multiple ethic groups or classes existed within the
territory, and the minority groups wanted to protect their minimum status or rights; and 3)
when several independent states were called to unify as a single country.’> These scenarios
seemingly enhanced the tie between rigidity and the ROC constitution since the ROC had
coped with at least the first and second conditions.

In contrast to textbooks, examinations for recruiting civil servants raised questions that
were not—perhaps necessarily—balanced and analytical. We found the following kind of
question raised in both 1943 and 1947:
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What are the distinctions between rigid and flexible constitutions? And to
which category should our constitution belong?

We do not know whether or not the answer to the second part of the question could be flexible
at that time, but we know that current Taiwanese textbooks that cited these previous questions
for reference indicate only a ‘rigid” answer to this kind of question. '

All in all, it seems fair to say that Dr. Wang’s initial introduction of the
rigidity/flexibility dichotomy had produced a kind of imprinting effect that led those
concerned about constitutions at that time to utilize it. As to Dr. Wang’s opinion that the ROC
constitution should be rigid, its imprinting effect might not have been as strong as that of the
dichotomy per se, but both political and social forces had enhanced it either intentionally or
unintentionally. How, then, did the myth of a rigid constitution travel to, and consolidate even
more, in Taiwan?

Persistence of the Rigid Constitution Myth

The ROC’s central government moved from the mainland to Taiwan in 1949, just two years
after her constitution was promulgated. Since a rigid nature had been built into the
constitution, the connection between rigidity and the constitution gradually became an
objective fact that was beyond question in Taiwan. The myth of a rigid constitution was
imprinted onto people’s minds through social mechanisms such as the textbooks and
examinations mentioned above, and the myth has since taken on a life of its own that exceeds
the control of any political force. Even though the ROC constitution has been amended seven
times since 1991'"/, few in Taiwan have proposed that the constitution’s nature should be
changed from a rigid to a flexible one.

The following first presents how Taiwan’s constitutional textbooks have introduced the
concept of a rigid constitution from 1950 to 2006. One point worth noting is that all
constitutional textbooks in Taiwan introduced the rigidity/flexibility dichotomy. We selected
15 different textbooks published before 2005 and 12 after 2005."® We treated 2005 as the cut-
off point mainly because the most recent constitutional revision, which set up the most rigid
threshold for passing amendments, was passed in that year. Given the fact that the KMT had
been a predominant force in Taiwan, it was able to launch 6 constitutional revisions despite
the rigid amendment procedure in place. The 7™ revision done in 2005 was launched by the
DPP, though the KMT’s cooperation was crucial.

We would like to see whether or not the textbooks were able to echo these changes and
how they dealt with the dichotomy, especially compared to Dr.Wang’s conception of it. Thus,
the six dimensions used to capture and structure Wang’s view of the dichotomy are employed
again here. Table one utilizes the six dimensions to show a sketch of constitutional textbooks
regarding the dichotomy in Taiwan between the periods of 1950-2005 and 2005-06.

Three main differences between Wang’s views and those in the Taiwanese textbooks can
be generated from Table 1. First, while Wang viewed the dichotomy as very important, no
textbooks shared this concern. Most of them took this concept as a given, something that had
to be introduced in a textbook on the constitution. However, even considering the fact that the
seven constitutional amendments between 1991 and 2005 had caused some people to question
the classification of the constitution as ’rigid,” the textbooks of the period 2005-6 show no
greater tendency than those of the period 1950-2005 to minimize the importance of
classification. On the contrary, they are even more inclined to accept this dichotomy as an
indispensable part of a textbook that introduces various ways of classifying constitutions.
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Table 1: Sketch of Constitutional Textbooks regarding the Dichotomy of R/F in Taiwan
between the periods of 1950-2005 and 2005-06

Utility of Importance Less Not Accepted as a given total
Classificatio importance Important
n
1950-2005 | 0 7 2 6 15
2005-2006 | 0 2 1 9 12
Definition Similar to Wang | Simple Def. Both
1950-2005 1 9 5 15
2005-2006 1 7 4 12
Provide Yes (mainly Not mention
reasons for copies Wang
adopting a Shih-jie)
rigid
constitution
1950-2005 3 12 15
2005-2006 1 11 12
Rigid or > 10 countries 5-9 countries <4
flexible countries
constitution
examples?
1950-2005 1 4 10 15
2005-2006 1 1 10 12
Mention Yes No
degree of
rigidity?
1950-2005 1 14 15
2005-2006 | 2 10 12
Impact Similar to Wang | Difference on | Difference | Difference on | Not
Chong-hui Rigid on flexible | both men
tion
1950-2005 3 3 2 5 2 15
2005-2006 | 6 1 0 2 3 12

Sources: 27 textbooks published in Taiwan.

Second, while Wang paid a lot of attention to the degree of rigidity and also offered more than
20 countries as examples, Taiwanese textbooks paid virtually no attention to this issue and
certainly raised a very limited number of cases (fewer than four: see Item 4 in Table 1) to
support their arguments if they had any. Both the periods before and after 2005 are similar in
this regard.

Third, Wang’s main objective was to convince others that the ROC constitution should
be rigid. Textbooks usually have no such intention. Table 1 utilizes Wang Shih-jie’s three
reasons to serve as a comparative basis for Taiwan’s textbooks.'” The table shows that most
of the Taiwanese textbooks in both periods did not provide reasons to illustrate why countries
chose either flexible or rigid constitutions. If they did provide reasons, they were quite similar
to Wang Shih-jie’s. This repetition of his reasons occurred more frequently in the first than in
the second period (Item 3 in Table 1).

As to the similarities between Wang Chong-hui’s view of the dichotomy and that of
Taiwanese textbooks, two dimensions in Table 1 may fall into this category. One is the
definition dimension (Item 2 in Table 1). Although Table 1 lists three kinds of definitions—
similar to Wang, simple definition, and both, their differences lie only in the format, not in
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the contents of these definitions. As Table 1 shows, only one textbook in each period adopted
Wang’s format for making the distinction between rigidity and flexibility, which quite
comprehensively involves three elements that differ from the way an ordinary law is passed or
revised: the amendment procedure; the amendment institutions; or both. All the other
textbooks adopted either a simple form (the revision of a rigid constitution is more difficult to
pass than an ordinary law, and vice versa for a flexible constitution) or both a simple one and
one as complicated as Wang’s. In other words, while there was no substantial difference
between Wang’s and the textbooks’ definitions of rigidity and flexibility, the textbooks in both
periods tended to have simple definitions (Item 2 in Table 1).

The last similarity, or semi-similarity, lies in the impact dimension (Item 6 in Table 1).
As mentioned before, Wang emphasized the strengths (treated as impact) of a rigid
constitution—namely, stability and the veneration of the people—although it would be less
adaptable. On the other hand, the strength (also viewed as impact) of a flexible constitution is
its adaptability, but it might not be able to deliver stability and win respect from the people.
We used these factors accordingly to code Taiwanese textbooks regarding the impact
dimension. Surprisingly, Wang’s views were not so different from those of the textbooks,
especially those written in the period 2005-6. Half of the sampled textbooks in this period
(6/12) reflected Wang’s preference for a rigid constitution, despite the fact that the outside
political world had changed and that the so-called rigid ROC constitution had been amended
seven times before this period. Interestingly, among the textbooks written between 1950 and
2005, more offered views different from Wang’s on the impact of the two kinds of
constitutions (5/15 vs. 2/12, Item 6 in Table 1). We have no way to explain why the textbooks
from 2005-6 appear to take a more conservative view of impact than those written earlier.
There seems to be a tendency among all the textbooks to be detached from real-world change,
and some long-term, perpetuated ideas or concepts are more easily cemented in the textbooks
as time goes by.

In sum, Taiwanese textbooks have filtered out the most important element of Wang’s
original introduction of the dichotomy—i.e., the degreeof rigidity. It appears that they have
simply included the concept of the dichotomy, as well as definitions for the two kinds of
constitutions, in keeping with the requirement for textbooks to do so. Although a few
textbooks from 1950-2005 questioned the validity of utilizing this classification scheme, most
textbooks in the period of 2005-6 just took it for granted without elaborating on its
significance. However, one thing that was not included in Table 1 is to which category the
ROC constitution belongs. Certainly, no textbooks have said anything different from a
standardized answer that it is rigid. Since this appears to be an accepted truth in Taiwan, we
did not include it in Table 1. The questions raised in the national examinations regarding this
may best exemplify the inextricable tie between the ROC constitution and the Taiwanese
people’s view that it is rigid.

We collected questions regarding the constitution raised in various national
examinations for recruiting public servants from 1992 to 2006, and then further divided the
period between 1992 and 2006 into three sections. The first one is from 1992 to 2000, during
which the constitution was amended six times. The second is from 2001 to 2004; the
constitution was not formally amended during this period, though the Legislative Yuan
approved the proposal for the seventh revision in August 2004. The third consists of the years
2005 and 2006; the seventh revision to the constitution was made in 2005.

After reviewing all the questions related to the concept of rigid constitutions that we
found from various national examination questionnaires throughout those years, we
categorized two types of questions:
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1. Questions that ask for the definitions of rigid/flexible constitutions;
2. Questions that ask for categorizing the ROC’s constitution.

We then counted how often each type of question appeared during the three periods
mentioned above and summarized the results in Table 2 below:

Table 2: The frequency of the two types of questions regarding the concept of a rigid
constitution appearing on the national examinations from 1992 to 2006

Year Type Frequency average per year
1.definitions of 23 23/9=2.56
R/F constitutions

1992-2000 2.categorization of 42 42/9 =4.67
ROC constitution
1.definitions ofR/F 4 4/4 =1
constitutions

2001-2004 2.categorization of 12 12/4=3
ROC constitution
1.definitions of 9 9/2=4.5
R/F constitutions

2005-2006 2.categorization of 11 11/2=5.5

ROC constitution
Sources: The database of Ministry of Examination and Recruitment, The Examination Yuan of Taiwan, ROC.
The authors made the raw data into Table 2.

From Table 2, one can see that, in every period, questions regarding the categorization of the
ROC’s constitution have been raised more frequently than those asking for definitions. In
fact, this kind of question has never been absent from the national examinations in any year.
Furthermore, a tendency seems to have existed in these national examinations: questions
regarding the rigidity of the constitution appeared more frequently during periods in which
the constitution had been amended than in periods in which no amendments had been made.
During the period of 2005 to 2006, especially, the two types of questions regarding rigid
constitutions were raised more frequently than in the two preceding periods. On the one hand,
this seems to indicate that the national examinations echoed reality, given the fact that the last
revision, done in 2005, made the constitution even more rigid than before by raising the
approval threshold to one-half of eligible voters. On the other hand, this tendency also seems
to reveal that the examination system in Taiwan reinforces the persistent concept of a rigid
constitution, despite the fact that even with its stringent amendment procedures, the so-called
rigid constitution had been successfully amended seven times.

Clearly, the national examinations help perpetuate the concept of a rigid constitution.
And although the national examination system in Taiwan aims mainly at recruiting
bureaucrats, its influence may extend far wider than the group of bureaucrats it recruits. In
addition, the Taiwanese constitutional textbooks reviewed above have also consistently
introduced the dichotomous classification and categorized the ROC constitution as a rigid
one. These two important social mechanisms, as we have argued, play a crucial role in
transmitting the concept of a rigid constitution, as well as the fixed relationship between the
ROC constitution and its rigidity, from generation to generation in Taiwan. The myth of a
rigid constitution, therefore, has gradually taken on a life of its own, separate from the
political support of the KMT. Currently, both the Taiwanese people and politicians hold this
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view. No matter how calculating politicians are supposed to be in theory, and even in
practice, as human beings, they cannot fully escape the influence of cultural beliefs, myths,
and so on. Thus, we now turn to the impact of the myth of a rigid constitution on politicians,
especially those from the DPP, as well as on the passage of one of the toughest thresholds in
the world for approving amendments.

Impact of Rigid Constitution Myth

As we briefly mentioned in the first section of the paper, the impact of a myth should be
measured by its power to confine and legitimize certain choices. That is, it should first
preclude certain choices from a plausible spectrum of choices with regard to the decision
being made. Then, after precluding certain choices, it should legitimize the choice made only
if it falls within the limited spectrum of remaining choices allowed by the myth. The
following discussion tries to show how the myth of a rigid constitution has been exercising
these two effects on the constitutional drafts or outlines proposed primarily by the DPP
politicians, and upon the passage of the toughest threshold for amending the constitution,
which was instituted in 2005.

The current ruling party, the DPP, was formally established in 1986—i.e., a year before
the lifting of martial law, which had been effective for more than 37 years under the KMT’s
authoritarian rule in Taiwan (1949-1987). The birth and growth of the DPP was nurtured
largely by the Taiwanese people’s reaction against the KMT’s authoritarianism. The DPP,
thus, has embodied a sentiment of Taiwanese nationalism and a dream of building a new
nation that should have been separate from China (the mainland) from the very beginning of
its establishment. Therefore, the DPP has continuously set agendas for either making a new
constitution or reforming the current one. More than ten drafted constitutions or outlines
appeared within the DPP from 1988 to 2000%. A review of these documents, especially
regarding the constitutional amendment procedures they propose, reveals that, on the one
hand, no one has ever designed a flexible procedure for amending the constitution in the
future in a manner similar to that of passing ordinary legislation. On the other hand, no one
has ever expressed concern about the degree of rigidity either. All of the proposals have called
for a direct referendum of the people, either for passing a new constitution at an initial stage
or for amending a new constitution in the future, though most of them did not make a clear
distinction between these two stages.

It might sound very silly to point out that the DPP constitutional drafts have never
included a clause that cited a flexible procedure for amending the constitution. For many
people in Taiwan, this would not even be a question since political calculation seems reason
enough to explain why the DPP members did not have an incentive to embrace a flexible
constitution. First, the KMT predominated in the NA when the DPP was established. In the
first half of the 1990s, the KMT occupied 80 to 90 percent of the seats in the NA, which was
the final authority to approve constitutional amendments before 2005. At that time, the DPP’s
share of seats ranged from two to about 20 percent. This means that the DPP had no way to
push forward their pet proposals on their own or to even block the KMT’s proposals, as the
amendment procedure required three-fourths of the national assembly members to be present
and to approve. The best strategy for the DPP at that time, then, was to discredit the entire
KMT system, so they called for having a constitution-making council instead of the NA so as
to have representatives from all corners of Taiwanese society. Since the DPP at that time was
mainly concerned about using some extra-institutional strategies to fight against the KMT’s
predominance everywhere, how could the DPP think of adopting a flexible constitution that
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actually followed regular and institutionalized procedures to make changes?

Second, the DPP embodied the sentiment of Taiwanese Nationalism and also claimed
that the ROC government under the KMT was a foreign regime. Therefore, it asked for a
referendum by the Taiwanese people so as to invalidate the current system, in which the
mainlanders who came into Taiwan with the KMT regime after 1949 were over-represented in
the political arena, and the Taiwanese people, who composed more than 75 percent of the
population, had very limited room to express themselves.”' Thus, the DPP seemingly had no
choice at that time but to take people into account the constitutional making or revising
process. If it was a must for the DPP to have a direct referendum of the people to approve
anything related to constitutional affairs, this choice, by its very nature, excluded the
possibility of having a flexible constitution that renders sovereignty mainly to parliaments.

Third, since some of the DPP documents did not make a distinction between the process
of making a new constitution and that of amending the new one in the future—and did not
clearly specify the threshold for passing a referendum—some might suspect that the DPP’s
advocacy of Taiwan’s nation-building and constitution-making might have been their means,
not really their ends. Especially the last two documents delivered by Zhou Yi-cheng and Chen
Shui-bian in 1996 and 1999, respectively, already pointed out an inside-system approach by
which the DPP should accept the current system, including the national name and the
constitution, and make changes through the current rules of the game. Furthermore, the DPP
leaders knew that if they were truly to create a new nation and a new constitution, there
should be a lot of international constraints. However, they have also learnt that advocating
Taiwanese nation-building is so attractive to their fundamental supporters that they could not
be quiet on this issue, especially during election periods. So, the DPP leaders could not be
bothered with defining how to design a real constitutional amendment procedure in a new
constitution, should it be eventually passed. But they have had to mention ideas of having a
new constitution and a new nation by virtue of a people’s referendum whenever such
proposals could translate into some solid votes.

Indeed, all of the above-mentioned rational accounts or political reasons might have
more or less characterized the DPP leaders’ or politicians’ ways of thinking about
constitutional issues. It is difficult to know to what extent the myth of a rigid constitution has
constrained their design of the amendment procedure. However, not all DPP politicians have
been pragmatic. Some of them seem to be sincere in advocating the new constitution, and
they had drafted their own versions of constitutions that considered what the amendment
procedures would be after the new republic was established. We carefully select three
symbolic figures that have been involving in Taiwan Independent movement, and are still
fully respected by DPP members now. These three are: Xu Shi-kai, Lin Yi-xiong, and Yao Jia-
wen.

We looked into their constitutional proposals respectively, and found that they all
followed Xu’s design for constitutional amendment procedures since he was the first one to
offer a more comprehensive draft of Taiwan constitution (Tai wan gong he guo xian fa cao
an). In his draft, his idea for passing the new constitution and amending it in the future is
quite clear. His design included a national council that would pass the drafted new
constitution by means of two-thirds of the council members’ approval. Then the approved
draft would go to a referendum by the people and would be approved when more than one-
half of eligible voters voted and more than one-half of those valid votes were in favor of the
draft. The constitutional amendment procedure, then, requires first that two-thirds of the
legislators approve a constitutional amendment proposal and second that the people have the
final say by the same threshold as the one approving the draft. This process falls in the
category of a rigid constitution, though the threshold for people’s approval is not that rigid.
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Xu seemingly cared mainly about how the idea of the people’s sovereignty could be
embedded in the constitution, but he never clearly analyzed the degree-of-rigidity problem as
Dr. Wang Chong-hui did more than 75 years ago. In his book, regarding his comments on a
new constitution for Taiwan (Tai wan xin xian fa lun), Xu only briefly introduced the
dichotomy and seemingly took for granted the idea that Taiwan’s constitution is rigid.

Both Lin Yi-xiong and Yao Jia-wen did not offer a different view from Xu’s regarding
how to revise the new constitution, should it be promulgated, in their respective versions of
the Drafted Constitution for Taiwan Republic in 1989. Yao once even expressed that the
“U.K. has a flexible constitution which is quite democratic; France has a rigid constitution
which often causes revolutions; the American constitution is rigid too, but does not regulate
too many things . .. Taiwan’s constitution is rigid.”** He also seems to take for granted the
view that Taiwan’s constitution is rigid. No further elaboration is needed.

In sum, these three, generally viewed as quite sincere Taiwan Independence advocates,
gave up trying to think about whether or not Taiwan could have a flexible constitution if the
so-called Taiwan Republic were established. Although Yao did worry that a rigid constitution
might provoke revolutions, he seemingly never thought the other way around to design
constitutional amendment clauses. However, there was a consensus among the three, as well
as in some other DPP drafted constitutions, regarding the threshold for amending the
constitution by means of a people’s referendum—i.e., over one-half of eligible voters turn out
to vote and over one-half of these turn-out votes approve a given constitutional amendment
bill. Why, then, did the DPP, which had long supported this threshold, support a much
tougher threshold than theirs in 2005?

We raised this question to several key DPP poiliticians who were deeply involved in the
process of amending the constitution the seventh time in the Legislative Yuan. They are:
Legislator Lin zhuo-shui, General Coordinator of the DPP Caucus at the Legislative Yuan
(LY), Ke Jian-ming, and some legislative assistants to the DPP Caucus at the LY. How did
they answer?

Legislator Lin, who strongly opposed the high threshold proposed by the KMT, said as
follows:

My impression was that The KMT advocated the high threshold
because they were afraid of constitutional revision, which would
eventually touch the issue of national territory and name,” so they
would prefer to set a very high bar for constitutional amendment.
However, why the DPP agreed to this high bar, I think, was mainly
because of Lin Yi-xiong. At that time, Lin Yi-xiong just wanted to
have the number of the LY members reduced to a half. If the DPP
would have opposed the high Bar, the KMT might have stopped
supporting constitutional revision this time. In turn, Lin must have
given a hard time to the DPP.

Then two follow-up questions were posed to him since he strongly opposed the high bar. One
was why he, but not other DPP members, had worried about the effect of the high bar. What
were the others’ considerations?** We believe that the answer to this question is fourfold: 1)
If the people’s referendum could be written into the constitution, nothing else would be as
important; 2) This high bar should have been acceptable to the DPP since the DPP were so
good at mobilizing votes and could once more try to bond the constitutional referendum with
the national elections,” 3) Both of these points are valid ; or 4) Who really cared about
whether or not we could further amend or make a new constitution in the future? We first
needed to make Taiwan Solidarity Union (TSU, Tai wan tuan jie lian meng) become bubbles
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so as to consolidate our votes. The second question, then, was who was the final decision
maker for accepting this high bar? Was it President Chen? Lin’s answer to these was:

All the reasons you mentioned are not correct. The DPP’s acceptance
of the high bar, as I said before, was mainly due to fear about making
Lin angry. If the KMT had not joined to revise the constitution
because of the DPP’ s refusal to this high bar, then the downsizing of
LY, about which Lin cared most, might not have been passed. As to
the second question, Chen’s only instruction was to have the
downsizing clause passed; other clauses that either passed or not in
the LY were all negotiable. But the DPP Caucus General Coordinator
of LY, Ke Jian-ming, decided to have the five constitutional
amendment clauses all pass.

Then, Ke Jian-ming was asked what he thought about this question of why the DPP accepted
the high bar:

Actually, there was not much difference between the KMT’s and the
DPP’s version of constitutional amendments this time. The DPP set
up some obstacles in its version in order to use them as bargaining
chips with the KMT. Actually, there was no difference between the
ruling and the opposition parties, especially regarding the threshold
of three-fourths of the legislators to approve a constitutional
amendment bill. Why did former president Lee Deng-hui blame the
DPP for the passage of the high threshold?. . . . There was not much
argument between the KMT and the DPP. . . . The DPP did feel the
pressure mainly from Lin Yi-xiong, from public opinion and from
the presidential election, but the DPP at least put the clause about the
people’s referendum into the constitution. That should symbolize
Taiwan’s sovereignty. . . .

He disagreed with Lin Cho-shui’s view that he compromised with the KMT so as to let the
five clauses all pass in the LY. What he said seemed to reveal that the DPP did care about
whether or not the referendum clause appeared in the constitution, but the high bar was not a
problem at all. Thus, while the DPP might not have ’accepted” what the KMT suggested, they
nevertheless agreed to it without too much struggle.

How could the DPP just agree to this so easily? Several legislative assistants responded:

The original spirit of the constitution is rigid, so to agree to the
KMT’s version just followed the original legislative spirit.

This is because the DPP’s previous constitution-making advocates
also proposed a threshold as high as this one! Although usually the
counting base depends upon who turns out to vote, we just use the
entire eligible voters as the counting base.

The above quotes support our argument that the myth of a rigid constitution has had an impact
both on limiting the spectrum of choices and on legitimizing any choice that falls within the
spectrum limited by the myth. To the former, the DPP legislative assistants showed that they
took the ROC constitution being rigid for granted, and couldn’t think of anything else. To the

58 | Journal of Contemporary Eastern Asia, Volume 8, No.2



latter, they also appeared an attitude that the degree of rigidity wasn’t an issue, if only a given
proposal coped with the rigid spirit.

Indeed, there must be a lot of political calculation and many power struggles involved in a
process of amending a constitution, especially in a country in which the problem of national
identity has long existed. The issue of a people’s referendum and the power struggle among
different parties and between the legislative and other sectors in Taiwan might fully exhaust
politicians’ attention. The myth of a rigid constitution, to a certain extent, allows these
politicians to focus on things other than the threshold issue. But the myth also leads to a new
uncertain situation in which nobody can tell whether or not future constitutional amendments
or new constitutional proposals can be passed under the highest threshold in Taiwan’s history.

Concluding Discussion

This paper uses a mythical angle to understand why Taiwan has one of the most difficult
thresholds in the world for amending constitutions, which was the case since her
establishment and continued to exist in that spirit in the 2005 constitutional revision. We study
the myth of the so-called ’rigid constitution’ and its relationship to the Taiwanese constitution.
The paper also tries to shed some theoretical light on the origin, persistence and impact of a
myth. It borrows the term “imprinting” from psychology to analogize how a newborn republic
with no constitutional cultural background learnt to make a constitution in the earliest stages
of the republic. A simple stimulus, such as the dichotomy of the rigid/flexible constitution,
having been introduced into the constitution-making context at this stage of Taiwan’s
development would have been easily imprinted onto constitutional practitioners’ minds. Then,
the dominant political force might just have accepted it as a given and formulate
constitutional clauses that could accommodate both the interests of the political force and the
requirements of the imprinted concept. The political force, if still dominant, then would have
been able to reinforce the myth by virtue of various public channels, such as educational
systems and public servant recruitment systems. However, the myth, once formed, would
have taken on a life of its own beyond the support of any political force. It then, in turn,
would have been able to constrain and legitimize people’s choices within the territory
confined by it.

Two policy implications can be drawn from this study. First, for late-developed
democracies such as Taiwan, textbooks and teaching about a constitution should be repeatedly
reviewed and updated. Otherwise, some imprinted constitutional concepts may be transmitted
from generation to generation; they might not even be so conducive to the constitutional
development of a new democracy. Second, the idea of a flexible constitution should not be
viewed as a totally alien choice for a junior democracy. On the contrary, a flexible constitution
would allow a young democracy to have more legitimate chances to fix its less-experienced
problems written into a constitution. Take Taiwan as an example. If it had had a flexible
constitution, it might not have had to go through 7 majority-dominated and unsophisticated
constitutional amendment processes that eventually discredited the legitimacy of the current
constitution, but set up the highest threshold for any further revision.

What is the impact of a rigid constitution on the general political development in Taiwan
then? What will happen next in Taiwan with the toughest threshold in its history having been
put in place in 2005? Although this is not the primary investigation of this paper, we would
like to frame this research as a departure point to raise awareness on the importance of this
question. Three potential impacts can be posited with historically supported evidence yet to
uncover and analyze.
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First of all, will this high bar provoke revolutionary actions as many have predicted? In the
past, no revolution occurred in Taiwan. Yet with the 2005 constitutional revision setting an
even higher bar for future revisions, any upcoming revision would need at least 8,6000,000
valid votes to be approved. So far, no political party, individual politician or referendum bill
in Taiwan has ever been able to gain that many votes in a single election. It inevitably implies
that it is nearly impossible to revise the constitution in the future. Does this provide more
incentive for parties or individuals to forment revolution either to bypass the rigid constitution
in order to reach whatever political goal, or to simply express dissatisfaction with a
constitution that is way too rigid, inadaptable to changes in society and gradually becoming
outdated? In this case then, the current rigid constitution might be considered an institutional
hazard and a potential contributor to a regime breakdown.

Second, since a rigid constitution is a myth, few in both the KMT or DPP groups would
advocate for changing this rigidity. Might this force a consensus among even extremely
oppositional political parties so as to maintain the stability of the current constitutional
regime? In this scenario, the current highly rigid constitution would be a positive force behind
the creation and promotion of consensuses in an ideologically divided society like Taiwan,
which has long been involved in a struggle between unification with the mainland and
independence.

Or lastly, because the constitution has become so difficult to be revised ,will it be able to
generate people’s respect for the constitution and the political institutions as a whole? Or, on
the contrary, will the rigidity of the constitution be a source for a lack of confidence in the
political regime which is not elastic enough to echo people’s immediate needs?

Again this paper is not intended to answer the above questions and speculations, but to
alert readers’ attention to the potential hazards or benefits a rigid constitution that is taken for
granted by a newly democratizing regime may impose upon the political development of that
regime. More empirical cases and analyses are needed to yield satisfactory answers to those
questions in the future.
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