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1) QUESTION: I'm curious to know what makes this such a complicated issue, because
you have, for all to see, the existing UN Security Council resolutions which expressly
forbade North Korea from conducting exactly the kind of action which it itself
acknowledges it took here. And so what complicates matters if the prohibition was clear
for all to see and the action was clear for all to see?

MR. WOOD: Well, I can’t speak for other members in the Council, but we’ve been
very clear all along, James, as you know, that we viewed any missile launch by the
North as being provocative, not in accordance with UN Security Council Resolution
1718. We’ve made that very clear. But what’s important now is that in the Council,
we get a coordinated response that deals with this approach effectively.
http://www.state.gov/t/pa/prs/dpb/2009/04/121331.htm

2) it’s an important question as to whether or not there was a satellite launched. Nevertheless,
there was a missile launched that demonstrated the capability to deliver a payload at very
long range. So that was the matter of concern in combination with the North Koreans’
active missile program and previous missile tests that we’ve seen. (TRANSCRIPT: STATE
DEPARTMENT NOON BRIEFING, SEPTEMBER 8, 1998)
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3) Haley, A.G., “Space Law and Governments”, New York, 1963, pp.65-67, cited in Matte,
N.M., "Space activities & emerging international law®, Centre for Research of Air &
Space Law, 1984, p.80.

4) Jacek Machowski, “the Legal status of unmanned space vehicles”, the 2nd Colloquium
on the Law of Outer Space, International Astronautical Federation, 1959, p.112.
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5) “The first satellite went into orbit around the earth on 4 October 1957, and since then
artificial satellites have passed over the territory of other states on innumerable
occasions; for many years no state ever protested that this constituted a violation of its
air space. The conduct of the states launching satellites, coupled with the acquiescence
of other states, gave rise to a new permissive rule of customary international law; states
are entitled to put satellites in orbit over the territory of other states. The rule
concerning outer space is thus different from the rule concerning air space.” Michael
Akehurst, “A Modern introduction to international law”, Harper Collins Academic, Sixth
edition, 1991, pp.199-200.

6) “Space activities and emerging international law”. Ed. by Prof. N.M. Matte, Center for
Research of Air & Space Law, McGill University, Canada, 1984, p.257.
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7) George J. Feldman, “An American View of Jurisdiction in Outer Space”, the Ist
Colloquium on the law of outer space, International Astronautical Federation, 1958, p.48
; “Soon after the first satellites were sent into the orbit by USSR and USA it became
clear that with the appearance of space crafts the classical notion of Air Sovereignty
could not be applied to Outer Space. It was a conclusion to which came the very great
majority of legal writers in the world.”, Michel S. Smirnoff, “The impact of space law
on the classical notion of air sovereignty”, the 7th Colloquium of the IISL proceedings,
1964, pp.328-329.

8) Vladimir Kopal, “The role of the United Nations Declarations of Principles in the
progressive development of space law”, Vol.16, No.1 Journal of Space Law, 1988, p.7

9) “Outer space, including the moon and other celestial bodies, shall be free for exploration
and use by all States without discrimination of any kind, on a basis of equality and in
accordance with international law, and there shall be free access to all areas of
celestial bodies.”
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10) Marco Markoff, “Traite de droit international public de I’espace”, Pedone 1973, p.265.
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12) Jean-Pierre Cot, Alain Pellet, "La Charte des Nations Unies“, 471, Economica, 1991,
13) Resolution 269 (1969) of 12 August 1969
The Security Council, ... Mindful of its responsibility to take necessary action to secure
strict compliance with the obligations entered into by States Members of the UN under
the provisions of Article 25 of the Charter of the UN ...
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14) ICJ Advisory Opinions “Legal consequences for states of the continued presence of
south africa in Namibia notwithstanding Security Council Resolution 276 (1970)
para.114.

15) Jean-Pierre Cot, Alain Pellet,, 475'.
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17) Jean-Pierre Cot, Alain Pellet, 476™.
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20) 2183, 9 =i 1647,

21) 21835, AAE=T 164,

22) Vik Kanwar, “TWO CRISES OF CONFIDENCE: SECURING NON-PROLIFERATION
AND THE RULE OF LAW THROUGH SECURITY COUNCIL RESOLUTIONS”,
Ohio Northern University Law Review, 35 Ohio N.U. L. Rev. 171, 201,

23) Vik Kanwar, 9] =i, 202%.
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procurement of missiles or missile related-items, materials, goods and technology from

the DPRK, and the transfer of any financial resources in relation to DPRK’s missile or

WMD programmes;

legislation and consistent with international law, to exercise vigilance and prevent the

time;
27) Requires all Member States, in accordance with their national legal authorities and

L
L

26) Condemns the multiple launches by the DPRK of ballistic missiles on 5 July 2006 local
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programme and in this context re-establish its pre-existing commitments to a

moratorium on missile launching;

ballistic missile;
29) 5. Decides that the DPRK shall suspend all activities related to its ballistic missile

28) 2. Demands that the DPRK not conduct any further nuclear test or launch of a
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31) 2. Demands that the DPRK not conduct any further nuclear test or any launch using
ballistic missile technology;

32) 3. Decides that the DPRK shall suspend all activities related to its ballistic missile
programme and in this context re-establish its pre-existing commitments to a

moratorium on missile launches;
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immense importance: that EU member states must leave unapplied any provision of

Community law, since that raises any impediment to the proper performance of

obligations under the UN Charter.”
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the Security Council, adopt non-binding resolutions, Article 103 is not applicable. This
follows from the text of the Article, which speaks only of obligations (meaning legal
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Abstract

The International Legality of the North Korean Missile Test

Shin, Hong Kyun*

North Korea conducted the launcher test, which, as North Korea claimed,
belonged to the sovereign rights for the purpose of peaceful utilization and
exploration of the outer space. The launching was allegedly done for the sole
purpose of putting the satellite into earth orbit, while international community
stressed the fact that the orbiting of satellite was not confirmed and that the
technology used was not distinct from the purpose of building intercontinental
ballistic missile.

UN Security Council adopted the resolutions which took the effect that the
launching was deemed as the missile launching, not the mere launcher test.
North Korea declared the moratorium of suspending its test activity.
Controversial issues have been raised regarding whether the launcher itself
has the legal status of enjoying the freedom of space flight based upon the
1967 Outer Space Treaty. The resolutions, however, has put forward a binding
instrument forbidding the launching.

UN Security Council resolutions, however, should be read not as defining
the missile test illegal, in that the language of resolutions, such as ’demand’,
should be considered as not formulating a sort of obligatory act or inact. On
the other hand, the resolutions should be read as having binding force with
respect to any activity relating to the weapons of mass destruction. The

resolution 1718 is written in more specific language such as ’decides that the

* Professor, Faculty of Law, Kookmin University
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DPRK shall suspend all activities related to its ballistic missile programme
and in this context re-establish its pre-existing commitments to a moratorium
on missile launching’. Therefore, the lauching activity of the North Korea is
banned by the UN Security Council resolution.

It should be noted that the resolution does not include any specific provisions
defining the space of activity of the North Korea as illegal. But, the legal
effect of the moratorium is not denied as to its launching itself, which is
corresponding to the missile test clearisibanned in accordance with the

resolutions.

Key Words : missile test, Space Treaty, Space Law, UN Security Council,
the binding force of the resolutions of the Security Council,

weapons of mass destruction



