(R, 55194 3 8% ERHY 2009, 1113
2009 129 19 '), pp. 179-198 ANTAL 2009. 11, 25

AL RE-UE

A Study on the Exceptions to Independence Principle of Documentary

Credits and Autonomous Guarantees

- with Special Emphasis on Illegality Exception -
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I.A &

dubg o2 AGGAAZ Aok Rel Bl AFE fEshe diAd ZAMNRE
Alcke] ool we E AFH AF Bo|yh T A ol wE &R 89
so] A & gtk FAAYANA o9 e AFAFE ozt M HEHQY WA=
AHLE R Qe AL 2EBA UEXFo Qo] 3381218 A(Documentary Credits), 1|3
Aok olgle] B3 #FAd] FPxPge] Y2 HF(Independent Guarantee, Autonomous
Guarantee)3} 1|3 =)o) BZ A&7 (Standby Credit) 5 E 4 UthD

EYA 8% L 2344 38 A8 934 A Abve AR dojsitt. a3
W, o] ¥ AAgde ZE2HQ 4L ‘EYFAo ¥ (autonomy or Independence
Principle)’ & A A 9Fol ZAn YLz 1 Hee FLT HEH 24
(identical legal footing)oll i Utz & 4 Yt} o|g} Fo| HH s AHEHL e
AF A A4 EYE 2o Py 54 E(FAE 4% A8 A
o] 243& FAFEA ANEFELF2(Uniform Custom and Practices for Documentary
Credits : UCP) A| 63} /WAt A4zdolr] Wats] A= ded, T 734 o A
£3& gste Fed Y xR/ Atd dEg AFS 2 ZAA gF(uﬂdeﬂymg contract)
o2xnE EYo] AAHE AMFHE AR sl A= Adkn FAlstn Yok ol
2L EPFPAY 9T Bgeygor doF TAALGANAN LYY F e AR
EAoA Blolu o] i A FF-E dessle 2302 std7 F&Foln ¢A
A9 AFE kg 4+ A 371 W A, 2P AE&F A Fod Fo WEE A
Alsta gioh

ol2gig AR FoAdE X SRFIEY 4L A&7 Adel 34U 43

ul, 1 2840 B]Z0] ¥wleA] AR st Ao g AAHq Yk 27

IN >i

o gwsln 4AP AL WAAE o) FIE AFL WA e FANE 2@
5 ,1% 2 WEd TR 4L 5 A oS Be WEH ETEL IS Asio)

2 5P A4E A 948 Ay e, ol

D BAD, "SUH mEo ol AGDAARY YEURAN BT AT, TTAHA,, ABA ASE, FIAFY
8}3], 2008, p.304 F=.

2) Ibid.

3) UCP 600 Article 4 (a) A credit by its nature is a separate transaction from the sale or other contract on
which it may be based. Banks are in no way concerned with or bound by such contract, even if any
reference whatsoever to it is included in the credit. Consequently, the undertaking of a bank to honour, to
negotiate or to fulfil any other obligation under the credit is not subject to claims or defences by the
applicant resulting from its relationships with the issuing bank or the beneficiary.

A beneficiary can in no case avail itself of the contractual relationships existing between banks or between
the applicant and the issuing bank.
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#AHQ HE P15 Suejn AAY o] FICC 2 ditkre] APEEAAN B d9 955
AQHEEIL s A1 (fraud exception)elth. £ A= 9J3td, FIx7t AEH {7}
A&7 Al ZZ(terms and conditions of the credity@ Yzt siolEte MF/F gz
T Rzd A5 AFdd olg AT 282 AR IXY AR BAglel AF A
e & 7 URSE o S84 947 d9F 9Fstn e, dgaeledn B
Al 2AB] RYolA AFFA HE (injunction) S S5l 4219 AF FEL A
d F I=EE LIHT ok

ojgh ol A APlel e PN 4 A4 de 4H ] dFe oA
71 Bt F HE FUHIA AR Ee) gtom, e o]& Astm Aok ey
A1 olgfe] thE S 939 d9xd EA o3 2 1 e gelds
AE e =7t F2 1 A e Aok fvtalel A, Wl Hellolq A

=

Yol 3 =3P A9 dog dRn dg B g
Aol tisted dgeta A @om ojfdt 4e stell ] felvEelMe d4 =
34 AR dele B3 A7 A dFo g A7 FeHT AL B, 3 o
Ao} Abfrel el = AFEIA T QA ko

a2z g2 3o Bk
ANSAY O 7bsdE AAlsaL slgeg 71E AR AlAle]l WMl diziso] g o

2

>
rir
Rl
N,
it
2
o
o
it
i)
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ox
o
)
o
=
fru
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)
PN
)
o

4) Sztejn v. J. Henry Schroder Banking Corp. (1941) 31 NYS 2d 631.

5) HEFAAE AH9 A9E oF HaE 1977, 4. 26, 76T1956; 1993, 12. 24. 931}15632; 1994. 12. 9. 93¢t
43873; 1997. 8. 29. 96T}37379; 1997. §. 29. 96TH43713; 2000. 7. 6. 99t} 51258 HZ So A TE AR
o H448 gFu gk

6) SHFF 2 olejel BHstgM 9 FYAT = T
At BE ohgn gk M4, 2d3 oMl AEFAY pAet B nF, TRAEEA|,,
A247A A35FFA8t3], 1999)9) 01 T iﬂH AL Aol glo] A8 Aol Wig Aueket
AtE Aoz EAsigon Aol A %:M A A HAE ﬁ?a}@’ﬂ} 2 (AeFAY
AM A7 HH A EAde] FAM thE A, T,

3}

&y, Al4P A1z, Hr=Aabets], 1999)e A=
A9 A7) AR {9E BARD ol BAY AUY A8 BAZ Hael eAL AN
T SiTh BFA CAERANNAY Ao Do) BE AT, TRAG, AISH ALE, B},
2000)8) @l AEA] FHRGY AN BALA 471 0H 9 Aol thajo) B 1997. 8. 29,

P2 A8 vk AU Re) AEE T e Aol o
9} (3o

.

5

|r

9611437132 WMiel B E FAeGTh AT ¢ 9 (vl FAFWA 249D A9E @Fol B 23,
"ddHE,, 1%]1544 AlE, =7 EEets), 20049 AolME wE FAGUAY ANdAY EA 2

1002 F @FE BAstel 1 A8 Wk 2VE DAk AV (AL Yol oI APl
s} 2 g7 % Bt os_jz "EP, Aled ARE, FPYers, 20009 IFIAE AZ1AH) Ag
el Wk 80 Aol vimyAo pANU PRT o CHEFAUAN IR g0l e
B I A%, A9 A AlE, B9, 20099 @At 833 w3 484 A Bl
TS wagEes padd ¥ b Adle SEAA dolde PAAA oe (A8Ys) 494

AZISE A el BEk AT, A, AT AR, aﬁxﬂ*ﬂﬂ, 2007)9) A7E AprlEAe o)
5 UCCY B ZRg RHANG ol x2 nad HEAE4Y AFeds] Adng A7 RO
2 oldF (REALA Aol waede] ATARAl Ba i el rreeas), 0w
A2z, I=FAs}E, 2 5) ) ATE B 4 glon, B RE REANET A Ry AFAEA
B B BaGE WAGEA 0T 48Tl Ao EATAY AU B A Dot vl
FQUAL AIAF 299 5109% D AbE Al



182 WEMF E19% B3 %K

A WEF Hste v|FoAFE AREe] HAARLR AFE AIEE olF AMEA
LYo Tol=of st FUH 2y UFo IS dodHeor THY IS F
A F glvh IEE, ol e Wstd g 452 WA AP d+e W% F
ssittn & 5 Qe vl oldl AiF A7t Al # 4 3ok
ol & &< 9oz FAdANA Fdste AFrtee] A8 SHA B3
SHFE 2F9 Aoz APl dATE FLT A9E dAE T e E ABIA,
=3 2R =7t SuiolA F 939 Al2e d9 8oz JAFHT
Ae 83 FAY BAE BAs] ]9 o) E =R I o]F FIY AT F
A R AF7F 2 HEVIA AI9E oled SYFYY d4F HE
o o938 el £4 £ FEY AFF AL AFad dssin gle A8 s
of hF FEY =g ATsld A AT AN Az 2 A2 }EH HES

0. A A7)

1. 5%344 949 99

ZABAAYA Sloin 71 BAA BEYIAASGOS 450l A8 documentary
credits ITE= letters of credit)2 1 A2B]So] Ax} ZAL3}e A4 Jttne s 1
71%9] 842 FA 2 F U2 Aotk IAAF A BARRIA FEAEA L=
£ SBUEY 1Y 328 5e dFAT AVl 243 AT £ Y= I8 A1
Q1 el A Feeto] k.
Ao FAZFNALA rAe AGRES At BF AARE o
2 AFANE Lote Ul Walel, +EUAE BES QA A=
2EYIL $9ar12 Qe 2o o POI%J 5 AokAiAzte] 27}
97 238 ¢ gt R0 949 § dou, 48% PN o9 AP =
G R E
% A57 7] g9 A8A 2ol dXshe
AT 43 AT BEE 4Actelct Ik 2
= A% H%PA g5e waeds) B4 UF AFE BE
Holl o}l TAIE A7IskA] oA B, %3, °‘?J7<H‘3‘5§

Ao 257 W, waLdol £2YAyFIA A UF

re
e
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AnAoz &

bl g B PAR) S8

i<

s As

T o TETTTAE REHPW R K N ®
CHE moiﬂAwmmﬁvaa Am.@huaw]u G+ rmrmof_
qaﬂwm.o Aoiﬂaﬁﬁ w-in.mbﬂoi mwu 5T
{4 o? N 0N o W S .y o R ooy o
[ o SPTRE  BRCI A e i =T
Mo *r % SR IO JV%AMW s D =
oy O#E ol ky ..;‘_ ..._ro O_.._ Y ~ ! ..._, I o "o = o
TR L_‘__,%LEE% do o W B o T = M=
Sk FRR e .ctgsLS DX St E
T8 R FPE o mE EaE N TR
o 7 T e o £ T
<R Hg%ﬂéowféumm;_w o N N5
9 U " PR % 8T o W o=
XTT g LaL P oogwEgre HE o om Ll
PEE awr Tgg e Ne g g @ &
B ™H ol ®e w W r ol Y ) k3 < = No B R
rL&I J gOﬁﬂ]‘a‘ _.ﬁ.lr_.i O_ﬂmﬁl X ]7.A
- R A ere N e ow o do pl- 7 X
Py Fagora b=l PR g0 0 g EML
v s 5T o R S C I Y " w X T
) _s_&,nu% s 1;74%& oo —_ — RO
PUR 2 ERapr Pt T Bl G ST
H‘_Zl —— .~ -~ a1 o _— )
Tp P sorxERLdP Py T R P
=R Mg gl DN T E®B T < wm oz O
T HERNES Y e ade M T o S
T A i i N AT SR S M o &
ﬂz_o,moooﬂai [ ~ % = XL o
crles Nl Xx_ BAT LA C R il
PR op? XX TIIRE T W T T oy
L EPRTCI CERRE LS E® e TX T oE
o = mEa RN gL S D N
= z = HL\_ Jﬁ JQ T " nArO X wa ‘EE JL <0 T — &o N
O i - ] S
o %ﬁﬂﬂ%ﬂwo iﬂ_@m A ol ~o — o
i ~< BN do = T do B ol £3 o] o Er I g .H ° Eo],
o W R o R LTV AN Rk Wy N LT
FadTsrg bepnor*®CEgw T C
o TENTRTT Ay WL IF Ry 2 A
P Ty g PREEEXIoEs . T E W
ol T Rww kP T Y o3 M w
TR OR M ¥ RE T E S WA Mo AR A G NGE

7) Harbottle v. National Westminster Bank Ltd. [1978] QB 146.
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(fraud exception)o]c}.

‘Ab71e)l DA (fraud rule)’ = CAF7]19) o @](fraud exception) @ik EEE B oY
9] BA7 He ddE 19419 n)=2 58 Fo] WA BAH Szejn v. J. Henry
Schroder Banking Corp®A}zio] Qlth o] AlzolA] FAzte AGEEQ 73 H (bristle) thal
o $REDG /5 2A/18 WEG T, 2RE dehhe 49599 4858e 09
A A APIE WA ol R B A Lol B A mabiied )
7} ZAdE A%, Edeln FRAT A Baas] Al SYRPAe) Aol

)

A {EA Fes APTLZAN A9 e E QAT

o] AR FQ =HE W}x} Zte] AL @3] Aorde] EFFHAESTAN
FFo| ohlg} £&YUA7} =& o E (intentionally ) 2N FREZT S NAG K g1 F
o FH9 F=E dojdl %E'_%i“ 2Y71g AF}ATGE Folth. 1RE w2y
< FEHAA detd AFE AZE + dvdz st= Ao, A718} 9] (fraud

ol &
exception)o]l €& A71e] 9 (fraud rule)e] FAlEtm & F glon] ArelHe A&
e}o)A 7]& (egregious standard) o 2 31 ¢irtio
2 A193 ] gen By dutEQl HEe oed 2o

AR, FALARA AN LE L “AFo A7]” (fraud in documents)$} “TA
Aleke] Al7]” (fraud in the underlying contract)ol] TL3}A ZH-EHtle Aolthih

4, A3 A 8e 230 AR st ARl it AFsHr] olAdw
7Festth &, AZIAME S BA 2R B3 FARtA AFT 28] deHF T
2 AP1e] AME Qe AeieA] et

8) 31 NYS 2d 631 (1941).
9) A7192l3 A3l John F. Dolan, The Law of Letters of Credit: Commercial and Standby Credits, 2nd
ed., Warren, Gorham & Lamont, 1991, pp. 7-36; 54, “A&AA g9 A}l7)e) QAo T3 A7, T3
A, ASA A1E, FFIAEs], 2000, 5, pp. 117-144. FHE
Sztejn AR o] Mo = Al7)9) Alde] #BHEE —6-/\]-740] °‘%l‘3} Z, Maurice O’Meara Co. v. National Park
Bank(146 N.E. 637 (NY, 1925)o| 4 23282 MAF Tk BREAFINA FALFI AL S FF
3t XFE AHEst] £Ao) “‘*3‘6}"“‘0‘4 Cardozoﬁ’r/“}—— 2P MFo AA et F@E do] o}
Y AAL MF7E SR AAEAT BFol 2o AR Gi I 230 olejd AME Ade <
AFQALEATE 28 AFAFE o|gsleiof Irtm  FAIBICh T Sztejn Rule2 1dF o Asbury
Park & Ocean Grove Bank v. National City Bank of New York A}Z3o|A =A& w7 Aol WYL A8
Folg FulAdHE SHAA AL Lslunz £EAAF 2EL A o) Aty ¥ 5 glon
S ol NEANEE NBYE 977 dkm BAEEA WEolth 2y, Suein A HEd A
AL AAAZR Falslo] AFL 9 AASHE d9z & § Aok
1) drd oz A7) dao] BEE £ Uy A7) /8L o2 2l AA, AF7E 243 23" F P
= MHY 9= 2L WZ (Voest-Alpine International Corp. v .Chase Manhattan Bank, 707 F .2d 480 (1983))
i BA, AZVAFS 2al(Etablessement Esefka International Anstalt v. Central Bank of Nigeria [1979] 1
Lloyd’s Rep .445; United City Merchants (Investments) Lid .v. Royal Bank of Canada (1983} 1 A.C. 168) ;
A Fe] &AM W T wAnle= ZAA LA A7) (Shell International Petroleum Co .v .Gibbs (The
Salem)) [1983] 2 A.C. 375).
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A, dutqe s *}7191 %31% A1) SA7F 'J 7dFelnt Agdt.

71¢
7] ko) zulg:‘f ZAH wal FdxtelLe] A 3zk7 W
12 A o] Ht1s)

>
R
N
H
>‘ 3
>
~
i)

140t} Hgoz AgE IS AA A AN AT A8 I 93
S 939 A9 Aoz AREel Ak ok %
o
=2

A% B5Rbae 9ReR AHD gout of

= T
Bde 420 28 £

2

ololg HEsAME o DR e £$ W S i A0 odselol BTk
A ol dgle] Age BRI FIA BAQ edol A8 Ade] A
) ger Al Boleke 8% Bae B

= ) o
g 5 s 48 7 e WEHoR SIS 93] &9
Ao, ole TRHCE A8 AN AsAH ez st B Zojdth o2y
FAGAUNZAA AGge BEe HA FAt shEE] Asde A HER oldF
7bedS A gle AYgor ASAAN M SHFEA dole] AL et
°

12) £ @29 A7|9E Hgo] ajs= Roman Ceramics Corp. v. Peoples National Bank 714 . 2d 1207
(19 ) For Canadian case, Bank of N.S .v. Angelica-Whitewear Ltd. (1987) 36 D.L.R.(4'h) 161.9] e =

13) ¥ wralo] Al7lelx H ol $elM¥  Elian v .Matsas [1966} 2 Lloyd’s Rep. 495; Bolivinter Oil S.A. v .

Manhattan Bank [1984] 1 All ER. 252.9] #d| =

1) =8 Aeee we WEd Ay Afowt Ap)gRe AL AAFI glor; (Edward Owen
Engineering Ltd. v. Barclays Bank Internatmnal Lid [1978] 1 Lloyd’s Rep. 166) 7]=2] Ag-ofli= F4 7
AL7] (prima facie evidence of fraud)el Z$-ol% AMZ]UA Ao 74588 HPsla UTh(NMC Enterprises
Inc .v CBS Inc 14 UCC REp. Serv. 1427 (1974)).

15) bR oz vjwe] Aol A 3z AR AR AL e B gle) (UCC 5-109 (a), (b)
2zx), 45 (Standard Chartered Bank v. Pakistan National Shipping [1999] 1 All ER 417)°lv} 7iubch(Bank
of Nova Scotia v. Angelica-Whitewear Ltd. (1987) 36 D.LR. (4th) 161)2] A%, solz} o|9le] =pof o)af 38
slod R Ab7)e APZ|A Y] ALt o g WA gt
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M. SAHALS 21y (llegality)

1. A2l A7

Aoz FiAAs AR Ackel £AW R Ackel oAl whale 4 &
ol 1 Aske f¥Fes REs} S0} A Ak AckelRel olge] Fad
o} o9 2 e gL A& =Y BRI AYdx T HLd 1:]-, a
2 ggeygs $2YRYFAR Alole) AgAANAGAN gol EABT, o
A7 FRAATL A0e PR B4 A8l YA FAEAeY T34
ALE-2 Q13 Aleke] o]afo] Y-S FAFE AL 10 NLAAre] Acko|PolRrE AH
ol A

oo el AEF AN UL FHHE A9E B O AR deel AL
st go] FE A2H A7t Yestth:

—>‘~—H

A

8 oL

it

§
2 g odr e ru2

=

i rz p
_u

@ 277 Honderlying contract)l = AWA iRt A opRA AL Yout
A8 e AAZL AEA B0
@ 2A Ads A8 A% BTt ZRe FA wx Yhde] o el

T A1

rir

_ﬂ

i3
tio

A% S A8 AN DAL PR WA FA Ate WE Y
Q3 S5 Ak BAAE 5 ARl gel LHLHA Geh aelmz, & L8
A FEAYFAAL BeqolA Agge] A 2o A AFE AU
HFeite LR SR A8 FAL AFY IR AA Feck

olsh Ze WYY AFANE AFM HEF BAAGNN BHE AR 187
A%l GFE F& Aol oheh, 484 At AA AY FBE FE AR LAY
Ao ol 4449 EAFA 0B dge) AHo Jhrdtd B & e 4ol
ohet.

el & SYRPYe Aol i@ Aol A5 ATE A Aol 2AA Y

= S 4
43 ox

16 & B4 A2 449 At FBE ABILA YA sk 482+ sleed, F2 vl Y
BHe gaf A&FstedA e AFE FAe A97F gdolth dEUA B4 ‘%"’ﬂ wE AF 74
o FHsqM = v B3 Chudian v. Phllippme National Bank 734 F Supp 415 (1992) #=x.

17) o} A% #H&ME vjxg #aQ International Dairy Queen Inc. v. Bank of Wadley 407 F Supp 1270
(1976) #=.

18) E 7399 waiaja E —_':,9] e} United City Merchants (Investments) Lid. v. Royal Bank of Canada
[1983] 1 A.C. 168.



AR 2R3 83 Ate 1 AyAel AL gl ASolth ol el 2AAY
o) g oz FPePo] AF FAE WaAY E= LA AN ANHFE
A4E AMSHE A%, N84 SPFPH Ao U do2A el BY FA

olst e aAA Ay Bsiel ofx WA ARCE HesE
gslol A gk, AEF A AeHE FAY Tt ol dt 2
om AT P F7te) XS AW ged 2.

pe

2. ulangd 24

o

(D wl =

o] ALe EYAPHA (Uniform Commercial Code : UCC) #|5%d] X473 #&
§F BAH 1S B2 Aok £ HEQ] 5-109o) ostH A8l SHFIAY ddr

MFel et Aldl diste] ®mAlSta gl ¥, AT 2e AP oo ARl @

st F 99 deE FAste 2US YAHoRE FHsn YA Th0 o]9f e
ATt el FAe Aol UCCslA Efd3349] d9d2 JQFEA &S B9 ¢
AE FHolgtn A

azivh, 22 wFEL UCCoA Al o3t Sy3a44el dele] A82 F3tn A
E gtz FAstn o) g, UCC 73 olde] @dQ)l KMW International v.
Chase Manhattan Bank?Do| X A#{EE “A1 83 Aor] daiedgiol xFolis ZAA
kel AT E ol R AFE FAete oW FAE UCCH tgHet IR &y
3 A on, ol #E iAol /|FE UCCAHAM ¥MAHAJTUL & F AL =, -?’1‘3
o] UCC stellAl S@F349 KA cefrfrt =4 ettt Be Aol FeAY 4
AN Aoz Alzdch 1B R, UCCTE A4x e A&3AHAA IAA LY $e] &
Aotttz 2382 2846 oA A= AF7E AANEE FHE WA AFge
ojgislofol = ZFolth24)

rl

oE o

K

19) ols} L A9E " gee R g

20) U.C.C. Art. 5-109. Fraud and Forgery. (a) If a presentation is made that appears on its face strictly to
comply with the terms and conditions of the letter of credit, but a required document is forged or materially
fraudulent, or honor of the presentation would facilitate a material fraud by the beneficiary on the issuer or
applicant.: (1)... (2) the issuer, acting in good faith, may honor or dishonor the presentation in any other
case

21) dl& E9], G. McLaughlin, "Exploring Boundaries: A Legal and Structural Analysis of the Independence
Principle of Letter of Credit Law”, (2002) 119 Banking LJ 501, pp.527-528 =

22) 606 F 2d. 10 (1979).

23) Ibid., p.16; "There is nothing in the U.C.C. ..which excuses an issuing bank from paying a letter of credit
because of supervening illegality.”
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(2) e}

Aucte]l A% A BlFe] Aesh FAR UGS AT U Morguard Bank of
Canada v. Reigate Resources (Canada) Ltd and Canada Trust Co.25 A}Z1ol|x] Power J o
e 2187 Ate 27 Aoz we Sdolghs Y449 93 SE Aoz
AYSRA, B AN Do ol ol 2dminedHA Fethn BT 9Tk
g o dHdAE A8GAHAN SHFFELRY FLT e APl (fraud) ¥
oloin WAISE o120 AANe] e ABAAG] BFE AAA Sevhe YA

L
€ dAstn e Aoz BME 5 ok

(3) 93 (England)

7] Afole oM FRE vz Autte] Asske g2 2AA%e] A¥E
AdFstn e Aoz Yehda gl

ole} & L A2 B A d=9 349 (Court of Appeal)o] NE (Enron) A}
2N} A@= o} )= Mahonia Lid. v. JP Morgan Chase Bank?® A& Aol glof
HojE Ad#de] oA (dicta)e] 7]t & + Utk o2 Hale A d¥E F
Z7v =3 Autete g 4R Aoz etz ok

H
w4

V. 99 #4
Mahonia Ltd. v. JP Morgan Chase Bank *}712] %4

1. AHRe] o)
2 A Fole= -3 ) 20013@ Mahonia, JP Morgan Chase Bank®} Enron®] 2}3jA}

Alololl 3712] 2% (swap) Al2ko] A= =, o] Azol4 Mhonia: Enronofl /| Chase Bank
o] Z/NZ v)3} 39 sHLHE Rk F A e 2 Adle Ay X Fol digk Bk

24) N. Enonchong, “The Autonomy Principle of Letters of Credit: An Illegality Exception?”, {2006] LM.C.L.Q.
404, p.408. F=.

25) 40 Alta LR (2d) 77 (1985).

26) Cineplex Odeon Corp. v. 100 Bloor Street West General Partnership Inc. [1993] OJ No. 112, 9; Standard
Trust Co. Av. Bank of Nova Scotia [2001] NFCA 27. %=,

27) NE(Enron) Atelgt "X X &) mEte] 7O} rldo R MAFHUD AAH ouR] AL elEe] 2001 =
of & o g@eje] ylg I A sktete] wole AAH o3-S Aozl ARCR, AR Shakd o
T O E BARA ] Ssithe A side) feldel diE =4S B 4ozl v glth

28) [2003] 2 Lloyd’s Rep. 911.; English Commercial Court [2003] EWHC 1927 (Comm)

29) A. Malek & David Quest, Jack : Documentary Credits, 4th ed., 2009, Tottel, pp.424-429.
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2 AN 2GS AHow oy sta 9ok =, Chase Banky Mahonia9he] A% o
A vz} 39 53 9bge] S Mahoniaol] Al A F3t3 Mahonia:= Enronite] ~FEAd| o)A
o] 24-& Enronol| Al AT 2 < stgich 3 Enron® Chase Bank 7+ A~gH 3 o oA
Enrono] Chase Bankoﬂ o) 5} 0457‘%63“‘3}%3194 TAN A FE FIEE FRE, oleF A
7He] A% Ao o8] nlg 39534 ukete] 7} Chase Bankol]l €)% Mahoniao)| A|, X8} Mahonia
o] 2}&} Enronol| A A %Eli’i EHIOH% 6714 H o|Ag F7}ste] Chase Bankel| A w]3} 3¢
SHeuntd & A Far|2 H Ak

ol9} o 3 FARA A% 55&75‘-4 A A 27 (condition precedent) © & Chase Bank:
Enrono]| 7 Mahonia& +9|zt23ts 41874308 Hast=s sttt o[ Enrond 5UA
2-3)9) Westdeutsche Landesbank Girozentrale (West LB AG)2] London A]Zof MahoniaE
QAR sk A8 e o, ol WolEQl West LB AG7F 113t H6w54]
gajo] o2k 48445 2001 109 592 MahoniaE AR ste] wafslgich
£73ro] A FE71-E Enrond ) F-Eo]al(default) A 233 T(on demand)o] thsted <FA
THE AFHIZ Ho YUk

Mahonia Ltd. v. JP Morgan Chase Bank AFAZ35H

NP

Z=el X}
{Mahonia)

Chase Bank

B A8l 2001d 109 5Yo| wH Ao} Arp ¥ Enron®] A H ojEgol =2
W] Al#Ea, Enrond B9 12€ 2d SR @E siAl ®ch ol2|@ Enron®] Ak
West LB AG7} MahoniaZ -0z} ajo] waysh Algatol ] bAsn Q1= A Fazigol
g (default) 271 & sh19l&0 2 Mahonia= T 129 59 West LB AGo|A US$ 165
million®] A3 AFslEch 28} Mahoniae] A Ao thstel West LB AG=

ot

30) B A8 o AN BE 2183 (standby letter of credit) .
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Aol Wy Agge 2 SAAG] AP TAREE oYY + gvka sl A

35 AA3Ist) oo Mahoniax =29 AAPE Y (English Commercial Court)o] AZ A

o] AlollA] mlAlAol/West LB AGE Enron, Chase Bank® MahoniaZt 2~ Azl ¢
HWE AT F3su

A4/ West LB AG 2, 3713 3719 At 2123 ddsol de 2gAHdE
242y A Az Fol g FPAFo] AH oz FE3) YA Aelr] Wi, T AN
IS4 &I+ EnronolA] vlg 33 suinige]e] ziguldg 6/1¥ 7| Beh e

344%2 dElFE EHE /Mgt AFah ol 2 2¢AHE F3 Enrono]
5% AaE A9 AR FAARA YA Fote =HIl WEd AR,
Agdeel oEEe =AUA dotr HE 8348 7 A HAoe Rolth
ol¢t 22 AL 43 AgAHE AEAR gAY 2FeR AR, HEH
o2% Emron°] 2Yo2 27 g & A7t o2 % 2% 7Ade o= <
Aoz A== 3AYE (US Generally Accepted Accounting Principles : GAAP)3} ©
FHAANAYE 1934 (US Securities Exchange Act 1934)2 9utels WS A E A<t
ootz FARAG THEL. ol WA BAE 5] Ad TAY A8Pe
7 @Al A BB e 23] AR 4+ e oln 798
%t ololl thale] 91 /MahoniaZ2] QA4 3] 3yWest LB AGE A The] Al @27 ok
o) oAt A FL olastolol srhm =7} sk
ol ol & Al YoIH AV F8T Aol HE AL A, BAAK AW
FASE Aol Aevtsh B4, B Y Aol EARTR B AL 483 5y
394949 deledoz 938 + o ¥Eew gokd & Yok

fo

d& 993 Colman FAR= k4] B (summary judgment)o]A] Alg72F 7 <kol

31) Ha223o F4L2 g3 2tk “[The transaction was] a cosmetic device to provide Enron with a loan ...
which Enron did not have to record in its accounts as a debt”(Ibid., p.913); “[T]he purpose behind the Three
Swaps was an illegal one andfor it was intended by Enron and Chase and Mahonia that the Three Swaps
would be utilised illegally. ([2003] 2 Lloyd’s Rep. 911, p.914)



o £, A8 FelAMhonas ZAAS oleha WA BAAL ohe,
= A hete] AAT gl 3ol YN WRo] AEFAN AFLE

g s wethe Hol 2rskg aBs ¥ ARIA 2A59E AAdl g 5
T/West LB AGS| 2|3 AALe AWelx] 2otn RAsd sy

(2) Selslel Az DA ABE Fel BA
77 wpeh ol B Apelre oA A
Aol A8 Aol FFE VA SAA dist] EFRE S HelA 4tk J-dxe B
7ol AREE ALAANG] AWt e A WA HdL AASAT
gra4l9) Colman #AM= Group Josi Re. v. Walbrook Insurance Co. Ltd3% A}zde] #A| &
&8sk ALAAAF A Al advt goeke A&7 Ake] ojgo]l ZAA L
ARl isted Ag5 olystefof sh= AE et T AL AL oo
ME o Brhe AAE o2 2ol BAls

F

r
[o)

d

e el APIBAE Ml oM FEHE &
4% e QoY P FIPAG PP
oF st Aol Qe Zeleh aPelE BFsT A} 21870

Al

vl

32) Ibid., [69].

33) Ibid,, p.73. Cooke A= “In my judgment, the question of nomenclature of the transactions is of little
importance. The issue between the parties is the proper way to account for these transactions, which is a
matter of accounting principle and practice, not one of usage of words in the jargon of banks, financial
markets or economists”.2}i BA|FIH B AA]e] AL BosATh

[1996] 1 W.LR. 1152 2 A3 oA AAele ARYIAR v sunEd QqryPAlers: AMAsdch 2
B Aol AngolA AG Bebg s3] fste] NE&abe] R A4% 2 F, AAdE w3

34

~

9=
3o AR Aol YL TAsA ;ui]gcqq; shoz Al Ao dA AEgFolMi= otglez Wi
Eo| 7] iy AL AFHLE 2457 o}a} W9l 93 (injunction) & AA A ool w3l
Staughton WA} ¥ Aziel A9, Aug Aotol g TAMA wEoz ARLL AT o
A7 HTE S & Arkn BASE, ol Age] Aer oMzw EAA AL gyo] 4187 Akl 3
F& A £ Qe A7k B 2l sloleka B, 9y dglel sbsAel tel A g AN
SJr}. (“It seems to me that there must be cases when illegality can affect a letter of credit. (p.1163)
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Hat& 2% 1 BHAdeR sk, (2 B84 A= ot B4 gloh, A
B2 & U 2AAGY EFE JAHAEE )95t }Le o8] &
HolHe oY Ak B AR A A WA} Y= e AAE 7

ST Wete A7 AT sto] FAGAH] AE F
o HslAd gQoz FAgdE dL UL F gl Aotk

T3 Colman BAKE olel Z7bstel 1 gyl %9l B sQAste Rolo £
ol Aol AIAAY AWl AXHAL Al SPFYHY dslz AU
2 e 2ol WPSAT;

deldez o3 8¥d 24% st ABAZ A2 A% JAL
Z8EE o= FAAA HFAhE ole FFHH wete Zo] 2
Rolv] =G olo] B thate] ol Paba W] AAFAE Bz
FEAAE a2 Akl FAL AAG Ask $UEA ole dFHo HE
g Aolth.

>

(+]

ol o] Colman ALY BAIE AL Aol A4 Al 4FE & + 9
& B3 Sm glo] FF olsh BAR A A WA JlEA @ 4 AE ¥

V. $1d dlglAge elel B Wt

A7\ AA i@ uksh gol, TAA % ol @ A &Y Aol SPFFY R
A9z AFs Yt Uehe G Adstn Fotrr] otk A ITE olsh e
dslo] thstel Weld APl U] BT U W, Y BAA IB Pt 73

35) [2003] 2 Lloyd’s Rep. 911, p. 927. - If a beneficiary should as a matter of public policy (ex turpi causa)
be precluded from utilizing a letter of credit to benefit from his own fraud, it is hard to see why he should
be permitted to use the courts to enforce part of an underlying transaction which would have been
unenforceable on grounds of its illegality if no letter of credit had been involved, however serious the
material illegality involved. To prevent him from doing so in an appropriately serious case such as one
involving intemational crime could hardly be seen as a threat to the lifeblood of international commerce.

36) http://www.wmin.ac.uk/westminsterresearch ; Documentary credits and illegality in the underlying transaction,
journal of International Maritime Law. 9(6). pp. 518-521, 2003 - It must logically be just as contrary to
publicc policy to enable the claimant to enforce a contract which has been entered into for a foreign illegal

purpose known only to himself as to enable him to enforce such a contract the purpose of which is known
to both party.
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T Ygeor gow old g YA Ae] gakd shsidol
9 e BAL ap|el AN she A AU

4 A8 59 24 939 delzA 99 dele) 9Fe 2 AREFEAA o)
Aoz F g2 d9 e AW e AL Fdsita & 5 9l

AwkA o 22 AY7) Q22 United City Merchants (Investment) Ltd. v. Royal Bank of Canada3")
Ao A Diplock ALY HAjol|A] WES) stn = vl 2 HelA SFEF9] ex mrpi causa
non oritur actio’ol] TATHL Uvhar & 4= Uth38)  CEx turpi causa non oritur actio’= ’An,
action does not arise from a base cause’ %= 'No action arises from an unworthy cause”S 2J1]
&, *base’ €} "unworthy’ &= A}7](fraud) 9} 2 B S Eote Zo2 sfAldnt 1B R
2 goe s A9le) Bl Ax A Aol u wAsE Ea) EE S el
A% AZIE & gOOE Eoz AU

A8 WER Qo] 27, Alel o) wE Ee Sz
= 2Rz ARd € dIANFATE oIUE WY FEAE 2
93w Qe Aoldkm @ Aolgh olgh L WE AL B
= FYsl 483 & e Aolth FY AN FHdn 9
Akl ARG AFIFE olwal] Ha A84AIe Al
Al71e] Aot npxt 7RI 2 Cex turpi causa non oritur actio’E
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37) 119831 1 AC 168.

38) “[Fraud exception] is a clear application of the maxim ex turpi causa non oritur actio.”; ibid., p.183.

39) ’if one is engaged in illegal activity, one cannot sue another for damages that arose out of that illegal
activity. |5 o}, R} 2ol A T @5t AF T & BFA AfnRger R4S dE
AL, gextE FAAA Alad 71908 s AZ AZE 4 gtk htp://www.duhaime.org/
LegalDictionary/E/Exturpicausanonorituractio.aspx

40) L. Rutherford and S. Bone, Osborn’s Concise Law Dictionarv, 8th ed., 1993, Sweet & Maxwell. p.137. &
AL sl 5919 £& 'An illegal contract is void.”® #j2iska Qi



194 HBWE £19% £33 %

T FYAEA b= opgolut WAl o3 Aefe] MAH AE, AT At UH

98 AAsH Huy, 2@ A A 2 A e FAH AL, AF
g0l AgAGd 2AF B8 AY TE AR Acddn T 5 Uk

d& 0], A7} BellA Coll it AR EAS o33 dHEF A%E Adsty, 1 vt
o] AFE DAAM A7 o] o2 FHHIZ & A, Ak BAel9 Aol Y
AeFel7] Bl B D Atole] Ag ] Ak Fas} drth o|2@ FolA, ©d D
7b A9l 72 A3 BE FYAR ste A84E dFAT AFste 2des FYF 7
+ A4 SEFE 938e 2AZ A8 A olgE a7ste AL AW
Rtk & & Stk 22B2 on) dwbEA d3q o Z YA AFHD e ol
2 HAH2 A8 Aoz Hgsojol & Ao ZAANY AHd A= <
5 ofol & Holtt.

do

ﬂll

3. S1'g2) dlgjell HiF Aoz AT 2389 A9

A48 AN Aol o7t AFFozHN o] UAFo] 3o Ao oFg A
o] EhEA] olol Tl futatd, ¥ dele A8 A 239 FH FAE
BAste 593348 939 deolr] Wi ojg el &3olA FIHHA A% FH
8oz trted EA7F € ¢ 7] el

a3d), e ool AL AeFAYZA LY AYE Fostd FIHHQA o

5 LY Aoz QNN e Zdsithe FHo] 5HE w59 {AEd 9o
F3H3 Utk &, o] e wa=d e dog AP Ay, Yol AMNAMF
A7 Al ool #A ZAALY AUl distd FR3] olsfigta lofol ] WEe &
o] AR Aot BEE o] FguE Aolgkm st Aotk 1y ol e AEL
A8 Ae & F olsigez dRfE 2Folgn & + Utk A A8 AH s
A4t sejets, 23 AR AR Al 2AALGE RARIAY S8 Zart gl
g Folch 187] wFo] A g Qs Yol AR EY dtrizE &P HF
AAR7 gadian & & glke otk

T3, g deel o HL7 FBAGAE F7HHQ Aol LA ¥E AL

Mt ol 23 sl Ay dejet AN AFGEA Ao AFHUHRE 23
AZ1AM9 7399 FLA 2A ALE 2ABIAY F7HHA A4 3 T AF

=

Hm

o
LI
=
=

41) g3ty e]l AS Spector v. Ageda [1973] Ch 30 #Z; R. Goode, Commercial Law, 3rd ed., 2004, Penguin.
130-135; G. Treitel, The Law of Contract, 10th ed., 1999, Sweet & Maxwell, 467-468 3=

42) G. McLaughlin, “Letters of Credit and Illegal Contracts : The Limits of the Independence Principle”, (1989)
49 Ohio St LJ 1197 p.1126 IFZ.
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ABSTRACT

An analysis on the Exceptions to Independence Principle of

Documentary Credit and Autonomous Guarantees

-with a special emphasis on the illegality in the underlying contract-
Jae-Phil Hahn

This paper aims at assessing reasonableness for restraining the independence principle in
the operation of documentary credit in case of the illegality appeared in the underlying
transactions. It has been a major rule under the independence principle to keep the credit
operation free from the defences made by the issuing bank andfor credit applicant with a
view to prevent the payment as specified under the credit. And also, it is generally accepted
in the international commercial community to examine a presentation to determine, on the
basis of the document alone, whether or not the documents appear on their face to
constitute a complying presentation. Even though these two essences are major rules in the
credit operation, if a presentation is made with the documents forged or materially
fraudulent, the issuing bank can refuse to pay the documents in respect of fraud rule based
on fraud exception for which a court of appropriate jurisdiction would enjoin such honour.
Now we have newly come to another situation to determine whether or not we have to
apply the same as fraud rule which is applicable to the illegality in the underlying contract
under the new conception of illegality principle based on illegality exception.

English Commercial Court handled the illegality case under the case of Mahonia Ltd., v.
JP Morgan Chase Bank in 2003 and Justice Colman decided that issuing bank can rely
on illegality affecting a letter of credit as an excuse for failure to pay. This judgement
brought about the acceptance of illegality principle based on illegality exception as a
defence to payment under a letter of credit as far as the illegality concerned in the
underlying transactions. It is noticeable that this case will affect our international
commercial community more to rely on the illegality in the underlying transactions as a

good issue to stop payment for the issuing bank in the L/C operation.

Key Words : Illegality Exception, Independence Principle, Fraud Exception, Documentary

Credits, Autonomy Guarantees



