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A1zt HEolA B8R EANEACE LA sl A BE FTlA
ARWMos FAsT Yok FA7 FAH AL WelMe a5 v
srizts FADAH L Aol AR R FHoY Aol PATEHE R
o]l A7He] g3, 2 AFAQ ddoz FARPREIL Hele EA
] 758 B 5 ok &S dAARZA S v 2 FA
BAsl7] aixe Aol g A& 27t 2e¥ wrt 3l
JHEZX 7} H3 B #4AE BYdoedin Idokh
29] 8 Fol AR 7EA Rl 7hsk
of ofgt FelPAiE o] AEAHCE ¥
PRE Z7le] FAY SARF R FAHE] HA7] A
g dvtn A&k ok
o2 192590 ALFAY S AFSAo) AR I o} AL v
A %1, olF BAFAUUASE)ANE FARYR dAH A detis ARSI}
=9 =¥ (Revised Uniform Arbitration Act 2000)oll 4} ZA)1e] YA A Foll B +F
AL olAdA HAYhY MAELZAHL 20003 AR)71A] District of Columbial ¥ 37}
3te] u|Z¢] 13719 8 Y W& (jurisdictions)ol A HEE 1 ATt o]¥E ulFoM = AE
Hoz FAWAR AAMEA diatd AFstn e AFE AA S0 FE F=
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D 8207), % CETAC A 4e) o] B 97 "FAAT, ALY A%, DIFN, 2004, pa7
o[, “HARNEANA FARATS] A3 APl BF AT, TFAAT, ABY B, JAFA,
2008, p.103; Alan Scott Rau, Provisional Relief in Arbitration. How Things Stand in the United States, Journal of
International Arbitration, v.22, nl, p.l (2005); Jarrod Wong, THE ISSUANCE OF INTERIM MEASURES IN
INTERNATIONAL DISPUTES: A PROPOSAL REQUIRING A REASONABLE POSSIBILITY OF SUCCESS ON THE
UNDERLYING MERITS, 33 Ga. J. Im’l & Comp. L 605 (2005); R. Jeremy Sugg, INTERIM RELIEF AND
INTERNATIONAL COMMERCIAL ARBITRATION IN NORTH CAROLINA: WHERE WE ARE AND WHERE WE
SHOULD BE LOOKING, 30 Campbell L. Rev. 389 (2008).

2) FFAY BI8KE CGhry AE): QEFEEMA & 487 98 294 MHgiEite —7 544 @
el Wl REoR e Wil Bate] Basitia sl B HEE WE F Ark o) A4 H

PIERE BEIEACA BEMEEY X Eo] Zgste] AT ERe] FAS AF £ Aok Of*a%k‘%ﬂi%&‘r‘ TKE
By Bl mEANA WA BHRE AT AL W £ gk UNCITRAL E%‘%XHL” ATZ; FEEA
N oA39%; 232 A A)287; v|= REVISED UNIFORM ARBITRATION ACT §8 (b) (1), (2000).

3) 9 USCA §1.

4) REVISED UNIFORM ARBITRATION ACT §8 (b) (1), (2000), “the arbitrator may issue such orders for
provisional remedies, including interim awards, as the arbitrator finds necessary to protect the effectiveness of
the arbitration proceeding and to promote the fair and expeditious resolution of the controversy, to the same
extent and under the same conditions as if the controversy were the subject of a civil action and.”

5) Alaska, Colorado, District of Columbia, Hawaii, Nevada, New Jersey, New Mexico, North Carolina, North
Dakota, Oklahoma, Oregon, Utah, Washington.
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SUHANIH 91 93] (The National Conference of the Comissioners on Uniform State Laws:
"NCCUSL)Al X ZA 34 20| AAAEAL njedat AR EAEANo] S FE 2+ o
/q 222 f9etr] @ 3 o]B nE 2o 2aE 2 gl

nEe olela WA

A FARGS Pajel

PlFel B¢ FAWPRIL QAALS WY S 9t BA 2AE G4 dFSARol
DEFAY R APELTARI BN 2ANT Qo) FABIFIL WE & 9
£ QAR WA ZAR o] % Mg FHoR AnE Aot

(1) AL

ARELFAGANNE SRR ANAET BRAste] “FABYRE FALA &
3% FUsn A%E 2HHAL skl Besitim dRHE FRRPL R QA
AeRd e ks YT BAG £2N BEG 5 Aok FEHD Aok

APELTAEE FABY I WD 5 e QAR REA e MAS PN U &
e AAREAL WAk FUD RN BARIL Utk ol P YAATEA ]
S UNCITRAL Rl3A A17:20% vws) 2 o 43 pAdos #5590 dg
& ¢ & 9tk & UNCITRAL R9zapieis 9Asrzde dest Bastel 53

6) US.CA. Const. Art. VI cl. 2, “This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States,
shall be the Supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in
the Constitution or Laws of any State to the Contrary notwithstanding.”

7) REVISED UNIFORM ARBITRATION ACT §8 (b) (1), (2000),

8) UNCITRAL X <!F ] Aricle 17 (Power of arbitral tribunal to order interim measures): (1) Unless
otherwise agreed by the parties, the arbitral tibunal may, at the request of a party grant interim measures.
hutp://www.uncitral.org/uncitral/enjuncitral_texts/arbitration/1985Mode!_arbitration.html.
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@ dFol ot AREYFARAE AARHAY HAE Weol W £ e o
AR weE SN @ AN SA7 SHETE BAND AR Gl

dsled AAHES & 5 JA stz U

ol oA AFH AFELFAEAL FAWYF QALY W= FAREF T
Ae AAR e Roln, FAlMAR FAo] o]FoiA7] Aele Wl FTABGAAL
e st AL Fate YAAR S T F UEF S °‘D}-1°) olzigt ¥
ARz 9] BEo] glo] nZ WAL WARZ FANAY Bt FHHY 9
Hstn ok Salvucci v. Sheehan AFZAo)AID WALZEH 2T iYL sFACA 2
UAA FAHE (Temporary Restraining Order: TRO)Oﬂ g5l ZABAHE 1459
gole d&S v vyt gEE B0 FABH ]ﬂ'ﬂ:‘% A1 A At

Merrill Lynch v. Salvano AtZo|x % |wbdA £9lo] e F8 HRE
olgdte AL FHdle FAS FA = HY HH 2| &
o] FAWYRI} 222 N9 A FAHEH BIEE HED -’F AE H7HA] Hd

o> Okl o}"_, e

oo g o

g
rl{g
rlo
"
o }-J

IAE
o FAWHEL fEsTh Pt FE A 7 APFRPLLE ol WS o] F
ABRRe gl AU B X FFE wiHAME ¢ dobe A& £33 s

A Eokilele FARARY nfddos dAMor vt XA

AT deHoz HYo AW F LS st WA dARAEAH st
o BARA ZANE B Bt Uk Merrill Lynch, Pierce, Fenner & Smith, Inc. v.
Hovey AHolA QAR that APEA AlAle SABE o] TAAE & EAd
fiale] ojm AehzAA Wdo] AYsA He AHE Zstd FRAsT AN @
Ay stolAE AlAA FAEES & 5 gtz st ol FFAHoE W9
Zao] O3k B7he] 9HL ngstelE Ao g Hol 4 3o 7l AT TRy
271 849 A FA9 FARRE At FEo distd diAE AE gl
AE5go] "ojzltty & 4 Yoty

ARELZAEAME ZATY FPolF A9 A& AL AT IAMNAES &

dsle] Mol zo] Beg AFE FARPR FHolAT o|FE o] FHsIL

9) Alan Scott Rau(2005), op.cit., pp.2-3, (2005).

10) Revised Uniform Arbitration Act (2000) §8, (a) Before an arbitrator is appointed and is authorized and able
to act, the court, upon {motion} of a party to an arbitration proceeding and for good cause shown, may enter
an order for provisional remedies to protect the effectiveness of the arbitration proceeding to the same extent
and under the same conditions as if the controversy were the subject of a civil action.

11) Salvucci v. Sheehan, 212 N.E.2d 243, Mass. 1965.

12) Merrill Lynch v. Salvano, 999 F.2d 211, 211 (7th Cir. 1993).

13) Merrill Lynch v. Salvano, 999 F.2d 211, 214 (7th Cir. 1993). ’

14) Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Hovey, 726 F2d 1286, 1292 (8th Cir. 1984).
15) Unif. Arbitration Act (2000) § 8 comment 2 3.
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Aorlo ol FAEHRe] =YPAS Busly] 93 w¥om SMETh AwEay
(Federal Arbitration Act)o]] 9]71?‘5} Ant ZARALANNAED =R Fe] AHY
= BAA AR welA kA w CEAR R AR A =
the arbitration panel could consider the dispute)’c]gls HHgl o gn] ARNAL Zx)3A H o

Y MRS Mol dAHES HE £ Y Agez Ba Ut

a9, el Aol BT} Pt YNAREL 7Y W FAWER Y
497k W) AV ES] JFE DAR® A FAPAAL Bl GRS F
T WE FARERIL AR QoA B 29 3T o)Fol FARGRI YRAYS
W GAARY A el FARY I AT AYT S AL Tl el e
wae) Adiscretion)s] o) Qrkn Bn Ytk & pAe 2az JAAEE W5
FE Y EE ol F HYB FABRERA QAR 2L

ARG F-o) g ol T Arl=E AR R A

e Ao M gtk

A ELFTAPANE FARE R Y oA

I A HE, ofF HHE FABF R ity ¥ =XE ANE £ A sz Uk

S 59, TATAAE ol dAA FAEHE AFsle £ X

ARAYF7E e ¢ F 0w Fae A8

25 ol 718t Bzl ofo that S

SABY T oste] Y JAH e

= QEFAEAND FAWFe] FAFYPA 27HE FAEH (order for confirmation)2]
YA e FARH R Yele £ (interim awards) 2 X33 F7b

ZX|(interlocutory measures)ol]l thste] Wdol HFZAdP Fa|M thFoior st

theted misngele] Al Azbe 2 AW Y-S Fdstm Uk o E o
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16) Revised Uniform Arbitration Act (2000) §8.

\7) Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Salvano, 999 F.2d 211, 212 C.A.7 (111.),1993. (Federal district
court did not abuse its discretion in granting temporary restraining order (TRO) to enjoin former employees
of securities firm from soliciting business from the firm’s clients and from disclosing the firm’s records, even
though employment agreement called for arbitration of disputes, where TRO served to maintain status quo
without prejudice to merits of any of parties’ claims or defenses until arbitration panel could consider the
dispute.)

18) Unif. Arbitration Act (2000) § 8 comment 5 Z%.

19) Unif. Arbitration Act (2000) § 8 comment 5 F%.

20) Unif. Arbitration Act (2000) § 8 comment 6 X%,

21) Unif Arbitration Act (2000) § 18. If an arbitrator makes a preaward ruling in favor of a party to the
arbitration proceeding, the party may request the arbitrator to incorporate the ruling into an award under
Section 19. A prevailing party may make a [motion] to the court for an expedited order to confirm the
award under Section 22, in which case the court shall summarily decide the {motion].

22) 9 USCA. §9

23) Unif.Arbitration Act (2000) § 18 comment 1,
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Aerojet-General Corporation v. American Arbitration Association A o A24) HZg7] o]
Waix)7] Aell ol FAholl MPets R FEEQA A7t obld AAEojok &4 o
E FA9 AN W A2y sl ByHolgn WA UL £F Cava"augh v.
McDonnell & Co., A “Yol FABY R FURH Audchd TA7F &

£ oiim FAE ohd Fejel ¥ESH BN sHon AFshl Ao Wl 1o
NLES AR

2. 2339

2R F2Aoz gelo Axstn gon qo we SAd Az =3 Folt 34
g P A0 ROl ST ge ANARAE FAo T onjach of
BANE FAZ S BAG )T BAlel 58S DA TSt FAzYRLA |
B £ 7l WA BHN AR AR RNN FA Felrt o| WA vl
A A B Bk

2L

(1) RAkat )ab3e)

FAE ARl ot} AYH =28 Dol sl AR 718 2ARY

s vagozA Az RANEAN E84E FudaA s Aol & 3
AT AR 4RSS & FAReR 2 2A% A 85 336 TYE RE 3
A4 BAE FARS F(Terms of Reference)] FAFo 2N Ae] Lol
4% 5 3 ACh B0 B4 HelGE B4 deel ol FEE PAAY
o 9ed FAz w% A2z doPn U A2 FAPo A
| e 2Ea90T @ & gow, PR 1 FAY
Gel IR e A e Bl Dol AT AT ABEARNS FUF
A 5o A8 W k2

DAzl eloh AUFAY 2 Jleh FARA ATusel Aede FAEAA ol
A, BlZANE THEol WAT W BAA Felrh $HAez AgHcke ol WA =

24) Aerojet-General Corporation v. American Arbitration Association, 478 F.2d 248, 251 (9th Cir. 1973).

25) Cavanaugh v. McDonnell & Co., 357 Mass. 452, 457, 258 N.E.2d 561, 564 (Mass. 1970).

26) 3=, “I2 1A “JEH o) B2 £3 ZAeza 2e)YH(Doctrine of Separability)2] AH7}”, =3
A A1A A3E, o AdEtE, 2006, p159 ZE, oA FAgeler FAALE FRIE RE A
&8olo AAT °J”l(termm010gy)a shalche Zdd e ojurl glot FaAe deAe & Ao
ojRelAE o A B I olfEZE EFAY AoME dUd ouje) FA AT & B B
ool 28 A9E HEaT QRFAMl elste] ojae] FAHo) ANy Ygow walg

oz A4 ALE okl AFH FAAl R A ojAAAE HAAE] GFolTh”

27) Alan Scott Rau(2005), #4125 p4d. A=

—o
ru)L'T‘
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S 53k dukd o2 3Admlo] 2ch28) Banco de Seguros del Estado v. Mutual Marine
Office, Inc. At1e] &4 %Zﬂ%}@—‘?—" AR A A FAA k] H ol ¢

AHEE T F UFE st oo WAL AR FAFE Fet] o] o o
Aol g Ade] AT =7} gk B Ed Tk

2 FAG} FABYR 249 2A7) Holof Beke o)
TS It H S FAste e d Y AT & T Technologies, Inc. v. Communications
Workers of Am. XA 5 % led)30 B Ao ZARERE FaAcke] ¥ B
olvbe deztn] A5 Hate RS Tolop drtm shA Fa) 7164 (arbitrability)
o A BhstodA] FapAte) wag golvt gl A$ole ol AYstd Fata
o oAtE BHstdol dke 4AE -"‘r]@]'.'ll Jok. ole TABE R B¥E T A
flel 240 #dste] Yol AFH o2 AYslte DAY A g &3 setsin
ATz Fa A ‘%}/‘}1}2159]’%5—‘.% #u3d] stelie xS ATAHd A oA
w3 Ao g HQIrhd

(2) gz =29 93 (Doctrine of Separability)

TATA=T Folo 4280 FARY RPN SABE N AN AR AGAAL &)
M wf ZAkab oJalsol el tiEol F71HQ) AR E AT FAAY 2AtEkA| o)
oste o] Folxl FANRelrt B Aty Belso] v, & FAZx a9 9
ol AgHttd FAFe e BHE B ALy Felsto] g Holv, ugr 4y B

28) Alan Sott Rau, Integrity in Private Judging, 38 S. Tex. L Rev. 484, 487 (1997) (“ZFAs 22 A% B3
oM Mok o2 Alere) BN olF ook a1 Jbg F2E o7l dokd IRL wE Atz
9] b & A APsa A HHES oFstE i Aot

29) Banco de Seguros del Estado v. Mutual Marine Office, Inc. 344 F.3d 255, 262 (2003).

30) AT & T Technologies, Inc. v. Communications Workers of Am., 475 U.S. 643, 651, (1986) (LA AN E 3
AR AAF $FoR A A 227 Fael el Nkl Balol detel FAelel W9l

A7) A A0l QA H A ghEtia #AlEkgITth.  First Options of Chicago, Inc.
Kaplan oi]AiL_ “urol Falatrt FA7ME A (arbitrability)ol ek BAlo] widled A2 ZAje) REhe AL
et @aivha FAVEAT BAE A el evel 9w HEOE o] o]
AALslefob STk ekm WAIE 514 U.S. 938 (1995).

31) SEE WA, pl60. “FAFAC] HE A7RWA Folk EAshoe) ol nE Berge) ojAr
GUAS o ol Ashiol AESWAY GANAd e WA fo gk S (e v
unmistakable evidence)”Z Q3T dlod H7FAQ] FHLAL WAEt gtk o] Autgi el FajHA
FAA FA7EsA9 e Aele] dolM AinEHL FHE ks 3 °¥W 17 HE & FAg ) 4
FE AT FAbeAC) #E B Y nawE e dAey Aol F o B Fdabab A
ol F Al2kyol] 7)&ke] AHAaFz ol Tiﬂﬂ““cﬂl ek FAgesE A B ArjangAg A5HeR
AAF wrke A gvhs Ao Mgy & £ ‘RA A,

32) FAxE Fe92L B AlKunderlying contract)ol] Lo} 9= EAZFL B oJere] gaRel: Ak
il =yH oz ZAE 4 glojof gtk Huliz QokE 4 9lvh Tanya J. Monestier, “Nothing Comes
of Nothing ...", 12 Am. Rev. Int’l Arb. 223, 227 (2001) 7}_ lo Az e A&l Ax AR FAE
of 7l FA| 2ol shvie) oFwte) Hejm RAoke] ¥IE wjol] LA £ e Ak HAJA AHALE
o g HJoha @ 5 vk 5§, AAEE, p163.
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Aokl BEY H2AH7) Sl sieas FARERe AN EAY FAtde ARl
A Aotk Tuk, B Aote] RidE AHAZFANS(void ab initio)st FE7FEAM
(voidable)7P33) Q1Edl FHF-FAMFo] ojste] £ Aol ofxe] EAAE AP Ao
2 N2 Afole FATYxY EidHe Hgo] Ao Brtedta wep TA
ool 718 FARPR INAE T PA ZAV Al 2 58S €A 2 Aotk

Foll X AFHARC] BAkAL QAlFele) FhS ggte] ol APy M I
= dtolzat BajdE L B Acke] TIAE BFstn FAFIL FEF vl
0 dge FAWFEY Acd] wrix] gz ydol Mslstd HYE wEolen 3l
o o] ol FAlol HZ AAPUAA Hste FAFAxFe] EldHE
g 223 = FES WEQh36 Buckeye Check Cashing, Inc. v Cardena A}710)|A

Jopgee AR AAY FRA) RE olA god Fre) BT 7]

2,
of
2
ol

&
an)
Ho

A% FABHR A7t AAsn BAKASEI ol AT diated FAA)
£ @ Weol FARERY ARG ALY + Aok YRS #3993
2e) 93¢ Ase Belz WLk

FARIzY BoRAL B A FAARI FATAZZ IFE oA FAL
£ 28t 9t 22 PNGoRA FARYRY FAASEE U &0
go govl, Bu ope ATl 2AGE FABRRI AT + dE o
§ 2 Age gREsRy J3g ¥X ol Gt BaY 43S dgva ¥ 4 ok

fqr
[o]

>

A

o

d

(3) ARFAZG N8 B3
ozle} ol 1@ FAEGl lekA T YA £ ARl st YA
Aol Gelate Ao, PR daFeel Asal g AR AR WA 2

A} alEGT & & 9 Aolth AT WRE Al ¥ A ) AEA G

33) olE AlebEAelA Ak BEE FHE £ b AR & FIUFSAMTEA 84 & d(statute of frauds),
Ab7) (frauds), 78t (duress)5 & 4 9la o]9)o|® 2 Q(mistake), F-A 31X](mistepresentation), #iLA]
(nondisclosure) o} 9tk EE YHTFAMFZAE Gz, dAEHY B4, B4 & 231 ok &F
Z, AA =%, pp.163-171.

34) Banco de Seguros del Estado v. Mutual Marine Office, Inc., 344 F3d 255, 262 (2003); AT & T
Technologies, Inc. v. Communications Workers of Am., 475 U.S. 643, 651, (1986) ZZE.

35) Az BegHy pEste Hzxe AP Prima Paint Corp. v Flood & Conklin
Manufacturing Co., 388 U.S. 395 (1967) o @ Q). o|F Three Valleys Municipal Water District v. E.F.
Hutton, 925 F.2d 1136, 1140 (9th Cir. 1991); Chastain v. Robinson-Humphrey Co, Inc., 957 F.2d 851, 855
(11th Cir. 1992); Shearman Lehman Brothers v. Crisp, 646 So.2d 613, 617 (S.C. Ala. 1994), Sandvik AB v.
Advent Int’l Corp,, 220 F.3d 99, 105 (3rd Cir. 2000); Sphere Drake Insurance Limited v. Clarendon National
Insurance Company, 263 F.3d 26, 32 (2nd Cir. 2001). SollA @753 9k

36) Buckeve Check Cashing, Inc. v. Cardegna, 126 S.Ct. 1204, (2006).

37) Buckeye Check Cashing, Inc. v. Cardegna, 126 S.Ct. 1204, 1204 (2006).
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1) "53] (American Arbitration Association)

ol AAM Z1E ofgt FAFY Ale] del EEEHE FATHZE vEFAEI
(American Arbitration Association)e]] 2|3t Z|@EAFR o] glom, F FA A|342A]
DG T2 GAA T isted WAIR R FHgsta ks olo] w2W “FARFF=
Zod ot AdAte] BHE 93l 87HE FAEH 5L she oW E FIHE
AEAE AT 5 Ak et s ok

w3 TAARAN FAE AT A TATAFHAME A AR diste] I
AFEAS AY vl S Fa ek 53 | Z A28 FBARAL BlaE Ay
H3E FAVIHeE AT H, A4 F w2 E 5¥3 AFsA duigts AARR]
Aol AHLdtha0 AAAED BHEIAME FUWFAUA7} oA IASAA A wet
1 849 Aozl A9 glgez AR 2 T A FAE FRE 29L glony,
SAlEtE BARAE g Adle TAAD BdE B vFFAEI Y A
A 7 FARE T ANMEAES ARY 2 & vl Addtis HoAMe 99
7F oo & 4 sl

A vmFAFE Y AALEATE A3z SARE BAE HARHEA EmOA

FARAR QAARARE AT Qw el FRAhs gol g A

]
b

S

=
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o

38) American Arbitration Association Commercial Arbitration Rules, February 21, 2009, <www.adr.org>. R-34.
Interim Measures: (a) The arbitrator may take whatever interim measures he or she deems necessary,
including injunctive relief and measures for the protection or conservation of property and disposition of
perishable goods. (b) Such interim measures may take the form of an interim award, and the arbitrator may
require security for the costs of such measures. (c) A request for interim measures addressed by a party to a
Jjudicial authority shall not be deemed incompatible with the agreement to arbitrate or a waiver of the right
to arbitrate.

American Arbitration Association International Arbitration Rules, February 21, 2009, <www.adr.org>. Article
21, 1. At the request of any party, the tribunal may take whatever interim measures it deems necessary,
including injunctive relief and measures for the protection or conservation of property. 2. Such interim
measures may take the form of an interim award, and the tribunal may require security for the costs of such
measures. 3. A request for interim measures addressed by a party to a judicial authority shall not be deemed
incompatible with the agreement to arbitrate or a waiver of the right to arbitrate. 4. The tribunal may in its

discretion apportion costs associated with applications for interim relief in any interim award or in the final
award.

39

~

40

=

American Arbitration Association International Arbitration Rules, Article 1, a. Where parties have agreed in
writing to arbitrate disputes under these International Arbitration Rules or have provided for arbitration of an
international dispute by the International Centre for Dispute Resolution or the American Arbitration
Association without designating particular Rules, the arbitration shall take place in accordance with these
Rules, as in effect at the date of commencement of the arbitration, subject to whatever modifications the
parties may adopt in writing.

41) American Arbitration Association Commercial Arbitration Rules, R-43. Scope of Award: (a) The arbitrator
may grant any remedy or relief that the arbitrator deems just and equitable and within the scope of the
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DA gelo] 71g AREATY E e WAL He AZE Yok AAE
Island Creek Coal Sales Co. v. City of Gainesville, Fla. A}Ad A= Avlgtayigdo] A
BERe YAAES YT FAVDE YoluA wigkn £ FFAYN AATAT
2 Ad3zol oAzt FPFtActn HEA A daoA Y GAAHES oJBF A
= 87980 94S FAFsT)
FA AF MFFLFAHAAEY Heo] FAAAAN ANARZZAE HE +
AEE FAREF] 74 oldez wHstn ok viEFAFEI Y “UFEAE
A8 (Optional Rules for Emergency Measures of Protection)” #|1Zol|A = A9
o] 74 olHelgtz: UFFANIHFel & AAAHES HE & JAF stz Uk
AL G Aol F2e SR T 744 Aolgte dAAES 78 F 3
433 B2 (optional) JAFERZE AT w3 o] & #HF FAZIHo] o|n] AP
A7) WZel 7hs g Folch
AFgere £ FIAA ZFoA W 71371 FoiA e, GAAES o
£ AAte]l &3] olHHAY viAH & Je A LA (ex parte) HEXA 9
ol & 2AE dAAMELBZM dE8E & F dertdd A FelHeR He
fol UTh4e) sl ol2fgh UM AAAH g g FAAQ HEUE F A
T8 A7 FARRe Zrelo] ot HER = HF A FARE HA A
Atolell dAIAZe] HaE = gitte 2 gA FYdsAle &S Aojete
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i)

agreement of the parties, including, but not limited to, specific performance of a contract. (b) In addition to
a final award, the arbitrator may make other decisions, including interim, interlocutory, or partial rulings,
orders, and awards. In any interim, interlocutory, or partial award, the arbitrator may assess and apportion the
fees, expenses, and compensation related to such award as the arbitrator determines is appropriate.

42) Alan Scott Rau(2005), ibid, p.5.

43) Island Creek Coal Sales Co. v. City of Gainesville, Fla., 729 F.2d 1046, 1049 C.A.(1984).

44) Revised Uniform Arbitration Act (2000) §8.

45) American Arbitration Association, OPTIONAL RULES FOR EMERGENCY MEASURES OF PROTECTION,
O-1. (Applicability): Where parties by special agreement or in their arbitration clause have adopted these
rules for emergency measures of protection, a party in need of emergency relief prior to the constitution of
the panel shall notify the AAA and all other parties in writing of the nature of the relief sought and the
reasons why such relief is required on an emergency basis. The application shall also set forth the reasons
why the party is entitled to such relief. Such notice may be given by facsimile transmission, or other reliable
means, but must include a statement certifying that all other parties have been notified or an explanation of
the steps taken in good faith to notify other parties.

46) Alan Scott Rau(2005), ibid, p.6.
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47) 1CC, http:/fwww.iccwbo.org/uploadedFiles/Court/Arbitration/other/rules_arb_english.pdf 200914 2¢ 20 Hs;
48) 1CC, httpy/fwww.iccwbo.org/uploadedFiles/Court/Arbitrationfother/rules_pre_arbitral_english.pdf

49} ICC Rules for Pre-Arbitral Referee Procedure, Atticle 1.1.

50) ICC Rules for Pre-Arbitral Referee Procedure, Article 3.1; 3.2

51y 715 8) Fz
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52) http://www.uncitral.org/uncitralfenfuncitral_texts/arbitration/ 198 5Model_arbitration.html Z+=.

53) G+ UNCITRAL 2 9= Article 17 (Power of arbitral tribunal to order interim measures), “Unless
otherwise agreed by the parties, the arbitral tribunal may, at the request of a party, order any party to take
such interim measure of protection as the arbitral tribunal may consider necessary in respect of the
subject-matter of the dispute. The arbitral tribunal may require any party to provide appropriate security in
connection with such measure.” 24 L.L.M. 1302, 1308 (1985).

54) UNCITRAL E9ZY Aricle 17.

55) Banco de Seguros del Estado v. Mutual Marine Office, Inc, 344 F.3d 255, 262 (2003); AT & T
Technologies, Inc. v. Communications Workers of Am., 475 U.S. 643, 651, (1986).

56) 7+ UNCITRAL R4, Article 17 (1985).

57) 747 UNCITRAL 293 #117% (2): An interim measure is any temporary measure, whether in the form of
an award or in another form, by which, at any time prior to the issuance of the award by which the dispute is
finally decided, the arbitral tribunal orders a party to (a) maintain or restore the status quo pending determination
of the dispute; (b) take action that would prevent, or refrain from taking action that is likely to cause, current or
imminent harm or prejudice to the arbitral process itself; (c) provide a means of preserving assets out of which a
subsequent award may be satisfied; or (d) preserve evidence that may be relevant and material to the resolution of
the dispute. http://www.uncitral.org/pdffenglish/texts/arbitration/ml-arb/07-86998_Ebook.pdf.

58) 7§ UNCITRAL R HEAW Al17E (2)

59) 7§A UNCITRAL Z 9@z A17ZE (2), (b).
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60) 714 UNCITRAL R34 #117A%, (1) The party requesting an interim measure under article 17(2)(a),
(b) and (c) shall satisfy the arbitral tribunal that: (a) Harm not adequately reparable by an award of damages
is likely to result if the measure is not ordered, and such harm substantially outweighs the harm that is
likely to result to the party against whom the measure is directed if the measure is granted; and (b) There is
a reasonable possibility that the requesting party will succeed on the merits of the claim. The determination
of this possibility shall not affect the discretion of the arbitral tribunal in making any subsequent
determination.

61) 74 UNCITRAL 2939 #17BZ (1) Unless otherwise agreed by the parties, a party may, without
notice to any other party, make a request for an interim measure together with an application for a
preliminary order directing a party not to frustrate the purpose of the interim measure requested. (2) The
arbitral tribunal may grant a preliminary order provided it considers that prior disclosure of the request for
the interim measure to the party against whom it is directed risks frustrating the purpose of the measure.

62) 7 UNCITRAL R @349 #17CZE (5), A preliminary order shall be binding on the parties but shall not
be subject to enforcement by a court. Such a preliminary order does not constitute an award.

63) American Arbitration Association, OPTIONAL RULES FOR EMERGENCY MEASURES OF PROTECTION,
O-1.

64) New York Civil Practice Law and Rules, § 6313.
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65) Alan Scott Rau, ibid, p.6.

66) 714 UNCITRAL RdZx¥ A17HZ (1) An interim measure issued by an arbitral tribunal shall be
recognized as binding and, unless otherwise provided by the arbitral tribunal, enforced upon application to
the competent court, irrespective of the country in which it was issued, subject to the provisions of article
17 L

67) 71 UNCITRAL ZYEAW ATHZ (1).

68) NY CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AWARDS Article 1.

69) Aerojet-General Corporation v. American Arbitration Association, 478 F.2d 248, 251 (9th Cir. 1973);
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Cavanaugh v. McDonnell & Co., 357 Mass. 452, 457, 258 N.E.2d 561, 564 (Mass. 1970).

Federal Rules of Civil Procedure Rule 64 (Seizing a person or property); Federal Rules of Civil Procedure
Rule 65 (Injunctions and Restraining Orders); California International Commercial Arbitration and Conciliation
Act, Cal.C.CP. § 1297.93: Measures which the court may grant in connection with a pending arbitration
include, but are not limited to: (a) An order of attachment issued to assure that the award to which
applicant may be entitled is not rendered ineffectual by the dissipation of party assets. (b) A preliminary
injunction granted in order to protect trade secrets or to conserve goods which are the subject matter of the
arbitral dispute.

71) NY CPLR § 6301; Automated Waste Disposal, Inc. v. Mid-Hudson Waste, Inc., 50 A.D.3d 1072 (2008).

72) NY CPLR §6301, C6301:1.

73) Jackson Dairy, Inc. v. H. P. Hood & Sons, Inc., 596 F.2d 70 (C.A. 1979).

74) Caulfield v. Board of Ed. of City of New York, 583 F.2d 605 (1978).

75) Triebwasser & Katz v. American Tel. & Tel. Co., 535 F.2d 1356, 1358 (1976).

76) /A& UNCITRAL R &ZA1H 4172 A, 2z
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77) Merrill Lynch, Pierce, Fenner & Smith, Inc. v. DeCaro, 577 F.Supp. 616, 624 (1983).

78) Finger Lakes Health Systems Agency v. St. Joseph’s Hospital, 81 A.D.2d 403, 408 (1981) (stating that
“Action for injunction is equitable in nature and probability of hardship to each of parties from grant or
denial of application must be weighed in balance.”)

79) Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Patinkin, 1991 WL 83163.

80) New York Civil Practice Law and Rules, § 6313: If, on a motion for a preliminary injunction, the plaintiff
shall show that immediate and irreparable injury, loss or damages will result unless the defendant is
restrained before a hearing can be had, a temporary restraining order may be granted without notice.

81) New York Civil Practice Law and Rules, § 6313.
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82) New York Civil Practice Law and Rules, § 6313.

83) Federal Rules of Civil Procedure Rule 64 (Seizing a Person or Property): (a) Remedies Under State Law--In
General. At the commencement of and throughout an action, every remedy is available that, under the law of
the state where the court is located, provides for seizing a person or property to secure satisfaction of the
potential judgment. But a federal statute governs to the extent it applies. (b) Specific Kinds of Remedies.
The remedies available under this rule include the following--however designated and regardless of whether
state procedure requires an independent action: e arrest, e attachment, ® garnishment, e replevin, o
sequestration, and e other corresponding or equivalent remedies.

84) 11A FPP § 2932.

85) New York Civil Practice Law and Rules, § 6201.

86) Michael C. Gilleran, Massachusetts Prejudgement Security Devices: Attachment, Trustee Process, and Reach
and Apply, 69 Mass L. Rev., 156, 159 (1984).
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87) Daye Nonferrouse Metals Company v. Trafigura Beheer B.V., 1997 WL 375680, p5 (1997).

88) Grupo Mexicano de Desarrollo S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308, 338.

89) Lyons Hollis Associates, Inc. v. New Technology Partners, Inc., 278 F.Supp.2d 236, (2003).

90) New York Civil Practice Law and Rules, § 7502 (c): Provisional remedies. The supreme court in the county
in which an arbitration is pending or in a county specified in subdivision (a) of this section, may entertain
an application for an order of attachment or for a preliminary injunction in connection with an arbitration
that is pending or that is to be commenced inside or outside this state, whether or not it is subject to the
United Nations convention on the recognition and enforcement of foreign arbitral awards, but only upon the
ground that the award to which the applicant may be entitted may be rendered ineffectual without such
provisional relief.

91) Id

92) o] Aoy o FAFYE EASA FE Aol WMol FArtelA FAel WAL FAAMIE ¥E
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ABSTRACT

Interim Measures in the United States’ Arbitration

Choong-Lyong Ha

This paper investigates what are the types and legal grounds for interim measures in the U.S.
arbitration practices. The statutory ground for the interim measures is the Revised Uniform
Arbitration Act. Another ground, probably the most important, is the parties’ own intentions
to adopt the interim measures in their arbitration proceeding. Most typical interim measures in
arbitration include preliminary injuction, attachment and antisuit injunction. In the U.S ex parte
motion for interim measure is rarely allowed while the Revised UNCITRAL Model Law
specified an ex parte interim measure. In launching the interim measures, the US courts have
demanded several requirements including imparability, probability of success and passing of the
balance test. In general, the U.S. courts have properly interfered with the procedural issues in
arbitration unreined but leaving the substantive issues untouched. It is believed that such
interference has helped to enhance the credibility in arbitration with respect to fairness and

justice.

Key Words : Interim Measures, Revised Uniform Arbitration Act, American Arbitration,
UNCITRAL Model Arbitration Law



