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Patient’s Permanent Lesion and Physician’s Medical

Malpractice

Cheon Soo Kim, Prof., Ph.D. in Law

Sungkyunkwan Law School

=ABSTRACT=

In this paper, the Judgment 2007DA76290 of the Korean Supreme Court was
analysed in two points of the legal theory and litigation. The judgment arouses
some issues of medical malpractice liability. They includes the concept of the
complications and permanent lesion and the difference between them, some
problems in a judge’s applying the requirements for the physician’s tort li-
ability to the medical malpractice situations, the theory of obligation de moy-
ens related with the burden of proof of the negligent conduct for a physician’s
liability for misperformance of contract, the influence of a patient’s physical
conditions on the physician’s liability, the breach of duty to disclose in select-
ing the safer one of the treatment methods bringing about the complications or
leaving the permanent lesion and so on. In the situations of the case referred
to above, the plaintiff should have tried to establish that a reasonable physician
in the specific situation of the case would have substituted the safer method of
treatment for the method in the case. If the plaintiff had succeeded in estab-
lishing it, he or she could have recovered even the physical harm resulting
from the permanent lesion brought about by the complications of the specific
treatment in the case. The plaintiff failed to do so and recovered only the
emotional distress which the patient suffered owing to the physician’s breach
of the duty to disclose. Therefore the legal malpractice of the counsel might

be found in this case.
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