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II. B3 g

ofd HA7F AR 2]9] Fd-gof GE7] YA 1 A7t FIHoR AnR IS T
EAA0k Btk o] WA FEYYE AAE AYTORZN AuAITNE TAA7A Hid),
A1 HF-geglel st B4e 2 AR (Market Foreclose)ol tat BA7 4ujzpgAho]
EH‘?.} FHE R AR B4R FAEY B 7)dRTE0l AAAE Ao 2N
2 :Ltﬂﬁ}s}fﬂ}: A0l of2f3t M2FE, o]EH|H 714 T Fof AR AR of W uEAY
B2 o] QIR o] gt Bhe 33H 02 w2 2o ZA3HOn The Merits) R E2A
IXWJM F7VE ob7|h=7] ofiof & 9lct,
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B, AAATA] et vl2olx ) A2 ol AU e 5 70| AR
A E3HE o dhele Aol AAADY WS 9Pl sk QUAR) HAES) A
o) Febo] RoRl7lo] B B4 Kolit am.

1. BHAIX] 2ol CHet W7t %

DG Comp. EE2E EU Zof 82%(Article 82)9) ¥4 €-834¢19] H7lol that 94215 354,
§55, §56014) That o] st ik,

The essential objective of Article 82 when analyzing exclusionary conduct is the
protection of competition on the market as a means of enhancing consumer welfare and
of ensuring an efficient allocation of resources, (HJA|2 S BA4sl= 8279 HA Aol &
HE AHRRYY S GEAR AU RS B FHORA AgAY AAE HE
3h= Aeoltt)

Article 82 prohibits exclusionary conduct which produces actual or likely
anticompetitive effects in the market and which can harm consumers in a direct or
indirect way. (822%& AlRolA BHEAA AAE AA|A o2 of7|5HAY of7|8 Ao o
), e 3 - PR A 0 2 A Sl gjalE 713 4 = wiAA HUE ST Slch)

The central concern of Article 82 with regard to exclusionary abuses is thus foreclosure
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that hinders competition and thereby harms consumers, (HjA]8 d-&-ol 23} 820 247
A TR AL At 22 2lF) anjRoA FahE 7Ae AR olct)

ogellM & = §lzol, DG Comp. EZRME WAl Y-S AL Ao R LujxlE
A FaAN71e Y92 Ak 9ick o]23t DG Comp, EE2RY] YA AMC A i
A Yol it T 7|24 02 FUsicty ket AMC BIAE AHY 22(Section 2 of
the Sherman Act)ollX 143h= EHZ 2 SH3lof th3t A3 Al B2 Untied States v.
Grinnell Corp, & That 2o} Q14811 Qlct?

The offense of monopoly under §2 of the Sherman Act has two elements: (1) the
possession of monopoly power in the relevant market; and (2) the willful acquisition or
maintenance of the power as distinguished from growth or development as a
consequence of superior product, business acumen, or historic accident, (HHY 229 =
Al A2 ohE £ 7H) 948 A4 () TN S-S Ad Q) 98 AE A
A 2 Bx A 999 A9 A% B A s Bl oo S5 §

L 94)

A

lr

AMC EIAE Hobh 292348 Z7H071 B4 AR iAlY geaiss 72a)
o FR7L that 2ol H&3D ek

Appropriate antitrust enforcement must distinguish aggressive competition that
benefits consumers, such as price discounting, from conduct that tends to destroy
competition itself, and thus maintains, or facilitates acquiring, monopoly power, (235t
REEatAlS] AR 74 Eelat Zo) AnljolA) el 3= FAIA AT AW AAE s
71401, J8Q08) 58S fAsAY E38 9] A5S golsh 3R 912 Fstololut it

Shapiro?] AMC 52 AMC H11419] ojefgt A Hrt Hafs] thga Zo] EH3}T 9]
oY E AFAYU $ols AN, W Adet AgAEEE AY 7|gE0] nAd §H
& WA GORA AAS IS 7| S A8 S AL Soai sl Aol - o
|2 a0 234 84z 2.
3) AMC ¥.1A 81% 21,
4) Shapiro, "Exclusionary Conduct: Testimony Before the Antitrust Modernization Commission," September 2005, p. 2.
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AN Xig HRei0) 25t AREN] WHE
ZZ S8z 0122 =0jF FHOR

B3 71 8Ae YR E 2AY Wt DA vXE EAE FIHOE dunolol §S
T, ofd A7 DG AT D A2 S Aol 1 B WAl
T UARE 5 ot U WA 49 e S0l AATEE BeFo2A 120l Hele

olr|ste 71910 leke olul Abgit S

mebA AMC B3A= thadt Zo] duha]l 9328 Adsta glrt”

These general principles emphasize that appropriate legal rules should identify
unreasonably exclusionary conduct, without discouraging aggressive competition that
benefits consumers or creating excessive litigation and compliance costs for businesses
and problems of administrability for courts, (]38 Uyt YAEL AujAioA HHS =
TAER AL ASA7IAL st AdAe] A4 9 £30187 Y] #el7bsolele &
5 FdetA] o, HIE=AQ WA B9E A5 HEA RS0 Algstolopt dtk= A

=
ERAEIE W

>

AMC B39 oj2{3t U212 Lu|aa Yo Z4as T2sfo
% &Sl YY) Bk B B 1 73S Aokt A
dl, DG Comp. EEFA = of2igt Ho] YA o2 tlA 2 YAl gtk

ﬁ,
<
ul
(e
jaks)
to
=2

2. Bt AlA=H S

DG Comp. B2} AMC HIAL WA 44517t 344 S 54 232 Aol
R, 1298 £UAFAE FAAZE B9 Hol 4A9 DE woln G Ao B
o WA 8B 9lol o BAMS DG Comp, EEE 1584 thaat ol A qlek

This definition implies that the conduct in question must in the first place have
capability, by its nature, to foreclose competitors from the market...... It secondly implies
that, in the specific market context, a likely market distorting foreclosure effect must be

»>

}5) “Using more traditional language, the law attempts to prevent firms with substantial market power from employing tactics
that exclude rivals without generating benefits to customers, ...... This basic principle implies that we should ultimately be
looking at the effects of challenged conduct on customers, Conduct can only be branded as anti~competitive if it is expected to
harm customers. [ use the term "exclusionary conduct’ to refer to business tatics that harm customers by undermining the
competitive process, ......"

8) AMC E11A 81% 2t
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established, (o] (1412 8] e Aol 924 sl B/ HA Aol AYAE 24T
4 9l 5 BAH R AU Yojolat e Felatch, - FHARE, TAH A A
A AAoNEE) 4ol o] Sy sololtt 33 Helditt]

DG Comp. E2E §58& Ao A1) 34 B-ajof thef chaa} o] st i,

By foreclosure is meant that actual or potential competitors are completely or partially
denied profitable access to a market, Foreclosure may discourage entry or expansion of
rivals or encourage their exit. Foreclosure thus can be found even if the foreclosed rivals
are not forced to exit the market: it is sufficient that the rivals are disadvantaged and
consequently led to compete less aggressively...... Foreclosure is said to be market
distorting if it likely hinders the maintenance of the degree of competition still existing
in the market or the growth of that competition and thus have as a likely effect that
prices will increase or remain at a supra—competitive level. (A Z5-4= A1 E= AA4A
AANUAEO] 4A3| B BEH 02 AFA Y o) &-& A& 4 A= Aol FdHANME
oujgit}, AREAE AAAAAES) WY BFE AT = AU 25 HEL ENE
ok, AAEHE BHE AYARIRE] ARl HEHEE AR gzt TAE £ A
o, ARARIAIE 0] ol Wi 1 At g I 02 HASA Hrhe AU EE FEIh
- ghok o)W A7} A AL ZASeE A F=E FASKE A Be 2T BA
9] 3712 WaiE eAol A, wetA 7ol ASEAY AA7AE Holste &AM A
=7 whE A o] Erh, oledt ARE Al AR F Aot ofopr|Hnt)

83919 7id& DG Comp. EEE] §600 AgEof qitt.

Where a certain exclusionary conduct is clearly not competition on the merits, in
particular conduct which clearly creates no efficiencies and which only raises obstacles to
residual competition, such conduct is presumed to be an abuse. (o1H BjA|% P$i7} H#3|
Hj2jzo] o3t AAo] o B3] W3] ohLH BRAS AE3A Y DA oAl of
g AolthS S7HE B9Y o, 29 g9 dios FAER)

o|&toll A & 4= 9I%ol, DG Comp, EERAA A gl 712202 AMC N9
A9 AAAR A WABI FYT ujetz & 4 ok, B G A7t 2HASCA HlE
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A xigl S2elof et ZREAY WHS -
B REM 0= =08 Mo

& Ao S 9ot ZAAAIEH ol Eejojd 4= itk Aol
3. Sl MHolMe] xSty ot

ANC ZIAoM A% U 5 bt 843 Aelold AAARAE W1 ) Al o
& %] 2 Dsio} Behe Holct, FAHOE AMC 2IAE thet o] Wt

In industries in which innovation, intellectual property, and technological change are
central features, just as in other industries, antitrust enforcers should carefully consider
market dynamics in assessing competitive effects and should ensure proper attention to
economic and other characteristics of particular industries that may, depending on the
facts at issue, have an important bearing on a valid antitrust analysis. [7]€8Al, 2|21
AL 71887 AU EAQ AIEA, T A ET A 2 FAR RS ZRADAE
B7re o Ao A54E& 29 A Lefsfof e, ol HIL Qs AMIES] et wiEY B
Aofl F88 |8 7H & Sl 54 AIEY ZAA 4 7[ef 40 A F9E 710
gk 3t ]

Uo7k AMC BN E Bep FAR R thea} Zo] &8t glct”

To take proper account of market dynamics, antitrust analysis should carefully
consider the incentives and obstacles that firms seeking to develop and commercialize
new technologies may face. Antitrust enforcers should “explicitly recognize that market
conditions, business strategies, and industry structure can be highly dynamic.” (A2} &
S HH3] asly] A W B4 AV e, Agstetee 7190 AWE &
A BolE FAA efsfor dct, AATRL AN 4%, 719 Ak Teu A 27t
o9 GEHY 5 Yk AL FAHOZ QAo @ Beh)

Innovation provides a significant share of the consumer benefits associated with
competition, particularly in the most dynamic industries...... The potential benefits to
consumer welfare from such efficiencies are great, thus warranting careful assessments
of the potential for certain business conduct to create more rapid or enhanced

I 7 AMC B34 32% 3, [
8) AMC B4} 3923} 40% a1,

2008, 9



innovation, (53] tF-5-0) SEfa AlQlofl] 7j&dAlo] ATt HiE Aulx Hojo] AR FE
[e]

& AFE, - ol2et B4 02RO Al Al o A W)L vl A, webd 5
71 7t o AgatAY R 71e A S fEE AR diE A 971E i)

4. AMC EnMolMe] Z8msty Eot SHE

AMC HIAE B4 39 G3¥ gAE BE 9 f3o HEuE shte] HAES A3}
£ Ao g =28t At? BE §3of HeHe sl H2ER AAA dAlANo
Economic Sense) BIAES} 0] 88 (Profit Sacrifice) BIAES 5 4~ 3l=Hl, Brooke Group &
AoA $E oFy 71AA Ao B HIAES 383t HAF YAIA HAEY o] FIA Hl&
EE U A8l 243 gole A4S AYd, uo|A2ARE Ao A4H wEFF A
E(Balancing Test)Z oF& 714474 0] 2 4ahe Zo| HHA] uighdleta) = 433 A28 ¢
o}, AMC RIME B4 gl2E7} A4AH PAHE Fesp FAAY i A B9 tast

A SAE A0l B2 A Frkske Aol Ba%E =il

111, $/8YQ Y Ho|E
1. DG Comp. EEZ0iA2] 2|H0|E S8

DG Comp, EER-2 ZJHo|ES B2 A% 2#|o]|E(Unconditional Rebates)t 27% 2{H|o]
E(Conditional Rebates)2 §83stx ¢ich, B2AR Wo]EL LAY UHH(Between
Customer Groups)oll 101419} o714 & ApEsihe v, 245 gHjo|EL FujAEe] +
ujsgle) 7|23 2 FeliRE it ol 71 ZpPE3 it

712 &¢l(Price Discounts)¥ Zo| ElHo|Ex ¥4 9 A4 a7 2% 71 + 9
t}, ZlHjo| Ex 1A 7| S Al ¥A E4 A EAHRelation—specific Investments)ofl thet
$o1& AFsln webd YA djo|(Moral Hazard) £A1E $8pA7IT) 2Ho|E E3F 7+
2P (Price Discrimination)®] $H2.2 0|49 £ it vhd jHo|Ex AR FaARt A
A FEAE izt AEAY 2 7HA & -k Qith

[0 e v a8 910z 12 |
10) DG Comp, E2% §137 1L,

A



AR Xi9f S0 e FHENY WHS
32 REY 0= =0lF BHeR

oo B HHo|ES f3 T SEAA f3(Anticompetitive Analogies), 12]3 DG
Comp, EEEAY 78t HEES 8%t 70|

o

(E1) 2H0|ES] RIS

QEEI*X%{ b 7_1’ Mg =7 E.;- 5«_
2x71% 2lHo|E o e | e s A g eapt avimonn o
UAISZE 0l4ke) £7t okl oterx| 712 AJ% 271 olofl st 71 (| 013 ORI (Double
st 274 2lwjolE TEA ES ATC = AlEE4| Marginalization) 81"
= 5 = Z3H £ ZEA|, B4
TS U8 522 2| e o | REHHPO (ATC | g le
OIE(ASH 2lHlo[E) = AEB° e "
specific investments)
729 ZH, 43N
. &% 714 (LAIC (Leaming Curve), HEH3
2s2lHols spyaumy | 0L S Holx, KE Fas o
s84 8

ole] FFolA FuiFF] digt 2PE Mo E(ke AT HolBE)9 B
#lo] E(Bundled Rebates)s $Al2l#|o] E(Loyalty Rebates)2hal &3] £t}

A54Q elHo]E(Retro-active Rebates)oll 0149 fE 714 (Effective Price;
Pe)®] AXEE CVS(Commercially Viable Shares)?t 22 B2 ARE 315k=0 DG
Comp, EEF §1549] d|2RE Fa714& ofefjel 2ol URSIA|A A4S 4= Qi)
TP(1-R)-PT{(1-s)

I
%’—1"1]/‘1 P+ &lE)®] 98 7}4(Undiscounted Price), RS EH|o|E v]&(%), T+
2 Ho|lES SEA7l=Y o3t 2439 AAZHThreshold Amount), s&=

CVS‘é‘ Sjujgity, 2™ 2] FAA CVSE AA Fa7go] ozt dAF gt
CVA(Commercially Viable Ammount)®) ¥}&¢& g2},

Pe

| 1006 Comp, =¥ 8173 812, [
12) DG Comp, E2E 174 21,
13) DG Comp. E25 §154 &1,
14) DG Comp. E28 §175 21,
15) DG Comp. BE2% §190 F,
16) DG Comp. E28 §198, §202 L,

T R N A R e T R R
2008. 9



a3y 99 f871E 342 2 7HA] EAEE L Slnh AR, 9] 4> CVAE
AEZHOZ) 4FF W o|ES FHA7|=d Hagh Ao dAFDH HolE
Z2 o] Qg A9 Wik Kol AAlet k. Ty EjHjo]E 2270
AE 799 dufjzko] FAo] Q= £2(Assured Base)oletil £HE ¢+ §lon,
HE 2jHo|E =2 o] ¢ig 7$-2] wufjsko] Aol gl £ Afol= 273
ZHo|ES fRA)7| =t Hadt 2|Aste] AT of2s Wl A}o]7t CVAS o
Agtchs 2o glck, B4, 99 a7HE 3412 shte] RS sk Aok
ghA| cho] Rt ER8HE Aol E HEEH7] oYk EAAE A

2. DG Comp. EEE AMC E11A{2| =29| H|uw

DG Comp. EEE-2 AAC(Average Avoidable Cost) W4l ATC(Avergae Total
Cost)E Y] H|#Z7]&(Cost Benchmark)2 2 3th= A& AQ3tis (F3EHlE
H9-E AA3H) oA 71F A ojAe] Unty FAES Ho|ES Fo= F
£311 9t} DG Comp. EE2EAE ATCE 7|28 AHEE A& AAJstHA 1 o]
Foll A ch23} Zo] Agsta gl ol2gl gHio|Ex o] &34 §lo] A¥ 7He
oz A7|H oz APe 4 qlon AAEHE oF7|87| AL FA7IHH| B71H
T4 g2} Yopof gtk Aol a2y DG Comp. E28S] o83t ARl tisiAl
ol#|3t BH|o|EE0] 7|RA o0& ALEA(Ex post) 7HE ElojBng 7H4 ]l =2
Al &g ol47t gk vlZho] A7|EQich® 38 DG Comp. EEEE FaEiH|o|EY]
H]g H|¥7]%# 22 LAIC(Long-run Average Incremental Cost)& Ar&-3itt, AMC
B340 3 g AEAE= AACY FARSE S8 8] 8(Incremental Cost)E AH-8FaL
=g

AMC B3AE £ Ex go]Eo) diFt 229 =S A3 duE AA
3t glck, A 71952 thgdt olfrollA 234E(Bundled Products)e AlS3H.
71952 ZDistribution)? EZH(Packaging) I olA HAet= vlE-S A7sl7|

T 17 DG Comp. B2 §1682 thi} Zho| 713} Q). : - In that context, as the leveraging between the non-—contestable’ and T
the ‘contestable portion of demand allows the rebate system to operate without a profit sacrifice and thus operate for a long
time, an abuse is considered likely if the resulting price does not cover average total cost and the part of demand to which the
rebate is applied is important enough to create a foreclosure effect,

18) RBB Economics, “The response of RBB Economics to the DG Competition Discussion Paper on Application of Article 82 of the
Treaty to Exclusionary Abuses’, March 2006, p. 41 11,
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AR X9 HBHeiol Bet FrRAMo WYS :
Zl2 w8 0= = 4o

Aol E= 24T AAEY AugE #4477 Y3, 222 THEY AIe
(Reliability) & 5HHA1717] $i3) ASAFZRUE o) g3t ey 29 AAS} =8
=< () F2A /M43 FEHR () AFA 792712 B (i) 1YE AR 3]
fste], F3821(Bundled Discounts)o] HiAH d&a92 AFLE $5 9128 XA}
gt "

LePage s Abzlol| i3t vl #3431 ¥(The Third Circuit)2 3Mo] o]
€ 53 AR Al22E it wiA e BES P 2y |9} 22 A3%
s 44e 3MY FgEulolEs} Wz 93t A4 (Competition On The
Merits)o| GE=219] ARE Hrletr] oiokts SwolA W v|whe Wkt &
g MU 3MI} Lepag s BF 3Mo] 2} B89 AARATH= Ao -5ttt
= A FSHO|EE F8 3M] 44 71Fo] (d]o] ojd HAlog ZAF L Jlof
AN 3M A9 B8-S AFBlste oItk 3Me] & TEskA] Yot

LePage's A& BE 2748 AR/ SE AASAE Aole] £ HAATA
B7bo] e =S FUSROT P ol LolE FPst] AMC HINE FSUY
Bt eHjo|=7} $UstA B84 JMA BPAYRE WA EHE 2EXE B
W HAER o1ge) 38 HAEE AT 9ot

Courts should adopt a three-part test to determine whether bundled
discounts or rebates violate Section 2 of the Sherman Act. To prove a
violation of Section 2, a plaintiff should be required to show each one of the
following element (as well as other elements of a Section 2 claim): (1) after
allocating all discounts and rebates attributable to the entire bundle of
products to the competitive product, the defendant sold the competitive
product below its incremental cost for the competitive product; (2) the
defendant is likely to recoup these short—term losses; and (3) the bundled
discount or rebate program has had or is likely to have an adverse effect on
competition, [HHY2 FZTQ B TH|o|EVt AWy 228 sk AU E Bt

Tl9) HEHQ) =252 b3 2k Greenlee, P, Reitman, D. and Sibley, D, (2006), "An Antitrust Analysis of Bundled Loyalty !

Discounts,” Economic Analysis Group Discussion Paper No, 04-13; Nalebuff, B, (2005), "Exclusionary Bundling," Antitrust

Bulletin 50(3), pp. 441~463,
20) AMC ®.314 992 1,
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371 Al 3EA HlAEE Agdok dirh. WY 2= HHtE ?JZ‘—’??V] s, Y
U059 2A5S (MAY 22 A9 tE 84ER =) BE dFsteiortt din,
0 3R T AZ) A EFFL2FH oplHe B 3‘°14 ZHjo|EE T3t
ojF, uite B FU AEFS S ul§ olstolA BujstAct, : (2) ¥ie o
@] EAES AT AAA0] Fot 1 Q) FIEQ Ee IHolE eI A
A 23E oPISHAAY 7HAE = g MEAdol &

Iv. 7H4
1. Al HE Yoot 84

DG Comp. EE&NA 9 A(Ee F3)AEL AFAHE AHdA7E FoiRHE A
Z 9 (Economic Activity)oll 2ia}z] 214 vjAId BHog Fujz slojd &
A& st HE AR 33 A5 (Vertical Foreclosure)g &Jn|eth” ¢
HtH o AfAL 2F E]% 223 F922E= £33 (Vertical), H&3
(Complemnetary), 181 423t %3 2(Pure Horizontal) A|AZo| it} 1
U 2ok ko) A AAE E} = B AHAEE EA5] Yaire FAZ =Y
dEHos 77]-‘%4%71 Zgtual, 221 wietd Ao ZAE 2ok s, AU
YA 749 &% +HH AGALL 1]E°J3 Q5 Jo] EAst= AgolA Bt &
T2 HEYAZ} A2 YEYALY A5 HEE AFsl= 73 AN AT 4
Atk wWekd DG Comp., EEFT AMC BIA7E £33 AAZA 23& 30
=28 AgPst= AL FeH o Helr}

DG Comp, EEE3 AMC EXA = Ut o2 7|gE0] 5Y AR WS AR YA
=3 Agstodof & ARE 2R g=the 2318 Y2 (Longstanding Principal)& A
A3t it ® DG Comp. EEE2] §2072 v Zo] 7l&3tal Qiok:

Undertakings are generally entitled to determine whom to supply and to

T 21) DG Comp. E2E §209 21,
22) A 7HA 599] AAZe) gk AN 42 Shapirio, “Exclusionary Conduct: Testimony Before the Antitrust Modernization
Commission,” September 2005, 21,
23) AMC B34 101% &,
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AR XI9 S0 2st ZRIEMo| WHE !
32 RED 0[70) =oE oz

decide not to continue to supply certain trading partners. This is also true for
dominant companies, (Z¥H4.0.2 ARIAE AL H7ol4 T2 el X A
# Aol 3EE A4 AAANE 2HT 7t Relu ol ARAuA 71
A= GAl YA slFEt)

AAZ, FEAELS A 244 B FAZREY £9(Return)E BE8117} 8
© 274 AL HE)ET E2(Commercial Objective)ol] 28 FHH o= Aot
Sttt DG Comp. EE2FL §235004 k&) 7o) 7148t Qlot,

In the assessment of a refusal to supply it must also be kept in mind that
the indispensable input - often is the result of substantial investments
entailing significant risks -+ in order to maintain incentives to invest and
innovate, dominant firm must not be unduly restricted. (Z3A 22| H7}o| )]
e FYUE2 - FFT AT A=Y HFe Fulsie U8 B4 A9 4S &
efjoRgtey, - 2} 21 7| &8 Aol g3t FUAL FREES 817] A3, AFRHA A}
ARt E H=5HA Aok wobr= o ®ig)

2. DG Comp. EEZII AMC E1AoAe] EME

DG Comp. EE&2 7|&9 EA8td 338A 9 22 (Elimination Of Existing
Supply Relationships), M2& FFA2Fe] A2 74 (Refusal To Enter Into New
Supply Agreements), 121 IS Y3l Zad AHHol FFAHRefusal To
Supply Information Needed For Interoperability)olgh= A 7FA] $39 Z3AA
of 28& w31 3y, FFAA i Brh= AA WA 29 (Dominance), 45
7H2/d(Indispensability), AL HZAZ A4 0] gt ZMETHLikely Market
Distorting Foreclosure Effect), 12|31 7Fs3t &5 (Possible Defenses) 52 Y]
9A 2 FAdETt

DG Comp. EEZNA ARALL, whef stFAlgo] S=1 o3t B47} An|z}
TS d2A7le AR E 838 XA 2 o A G2 REFHEY ¥ 7
2202 FEAA olfd HalH A7) Z(Effects—based) H2Ho] Y= gl

—
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0|9} B DG Comp. EEE §214%= th-33} 7o) 71&3ta gk

Given these considerations, any obligation to supply pursuant to Article 82
can be established only after a very close scrutiny of the factual and
economic context; -+ highly dependent on the specific economic and
regulatory context in which the case arise. [°]23t L& oA, 8220 IE o]
w35 e ARA D21 BAAA Wt thgh AUdE AL Fojnt A E
ATk 5 (O1E) A7 Ak £ AR 9 S A1A] Wizkol] 34 ofEdit)]

AN7|E AN AR Ryt 2= e v £ 7HA] =EolA4 B7tE
old 4 itk 53 A (Extention) o FX 9] L4l (Erosion), @719 4H|A
Ho| o A7]9 aHjR He P gt 71A] £ He A RS R =A YEh=
HolZ SHAAFRY AANFLZREY Aol 93 Yelte HYo] ofy gt o)
ot AFARNA 5370 A& AE, ARG AP oR FHEH =H4A
(Vertically Integrated Monopolist) 25 ZAA <l stFAA L 29 HEHShift)S oF
71 Bolt},

A4 ANALE B 4RARH RN B8] UYL Bl U B2
ARl WYL Bt oA WE 4 Yk W, £HH 02 FHH 7| YolA 5
AL AES 2Tk AL ABIES HRAZOIZY Y §21E FANTIE
18 7HAS 5 ek webA AR RE Rakshe o] ARARY SHS FANY

A E= FE5AZ AAAE BTk A A et

.

A}

g
oS

Ol

A
LN

719EMA 35 A= AL AR AMY ARBE SHAAFAT, FA0
‘Q%’“(Radlcal)olﬂ /H¥ A1 (First-generation) 7]&gAlo] igt F2 |2l 4
A QS A7 & T o= AuiE Zjdol gt FAE 7HA = FE(Y] Yl o
£ ARl FHsA & 4 7] fEoltt, v, RYEC] W A2 F5
(Follow—on) A& &o|8tA & £ ot ety FF5AEL TAE FAL FA
Ao AR mAe @714 anet 7199 4§20l v|A= 714 2 25E 1
2 afof g},

| 240G Comp. =22 8210 37, |
25) Shapirio, “Exclusionary Conduct: Testimony Before the Antitrust Modernization Commission,” September 2005.

O o A e A
kel



AR XI9) HSMi0l Bt ZHEA0| WES :
22 92t nj20| =ojs FNoz

oM A AANY AHRg Rugto 2 A Yehhs M3} AF3)E ulgo] o
B7hs S Ao] oftt, o3t ool AuARE Hrlsly] Y3 B} T
gt F 7 HIAEE, & A JAIANo economic Sense) EE ‘0] $-3] A (Profit
Sacrifice) BIAE, 221 7}3 (Coercing) o 4434 (Incentivizing) F¢ €|
£E 50| Antitrust Mordernization Commission®] 37 3]0 Al A A = ek »

st
>

[

In

BA71dHe] A AL g HAE Ssly] A3 HAE DAL 9 ‘o] gBAY
HAEE, AdALe] A o7t 712 A5 AR S ZA 71 Ay A=
T AR S P5SEE Fi o] o, ARH R o)X|o] HA| gAY Ei=
A8 o]do] H7] g AYL UFA=E a7Ich” T el SR RN
BAME WA =81 £43E 5 B fR3EE AR Aol Tio] 418 Y
o] otm, metA o] HAETL RE Ao N B QA HE4HA) g 4 rk,

B b FAATH FF o U HAEE® EAX P& F97} A A
(Exclusionary)1 A =+ 234 (Exploiting)Ql A, 1ej1 $HAQIR| 422 E &
= A22RH AT, e BAA e 971 wiA Rolx SRR o)H 1 thgoR
I YA AAAAA {AAFHAANE Bk 2443 9= da 7o) ALY
AT ARE kL Yk o2 7o) (FAA) uATe] AHE ALY AL LAy
T o] HIAE sloflA] 4ekA = B AL A, gurt AAAE A
S ST = e Aot o] B r)EHA Ak $QAAEA Y=
FHZ 7HAMA A5 Adstue el Ao 2AE

oleidh Mot Bt HAEEY BRI HHL AE F, AMC RIAL 112 A
099 Trinko a7} 1 ARl thek AN A o] 9¥Y 4= Gl 2AS]
AL o= A= AFSTE glont, W] FAT AgelA ARl B #2h7)
49 $A0) HUTIE A4S ot Wush] 49T vt dokn At o

2 DG Comp, EEEN A& 7|&) ZA31d 3872 & 790 EAA HE
T 26) AMC 2114 102~104% &3, T
27) Pate, ‘Exclusionary conduct: refusals to deal and bundling and loyalty discounts,” September 29, 2005,
28) Glazer, “Three key distinctions under section 2: written testimony of Kenneth L. Glazer before the Antitrust Modernization
Commission”.
29) AMC ¥114 103% 211,
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EdEo] Y4B/ 3 (Indispensible) AolgHs Aol tidt Y58 Q7314 gt
28y oju] 2Ast= IARkE Aol EA AP A A AR} ol gt FFHA o
sl Aol A& Aol wsiFcks AMLE Qulshr]+ SHAIT oA o] &

AA He FYE0l deE7HEd A0S rjstAlE etk

DG Comp. E2FA Z+E7H44 24 (Indispensability Condition)2 ul=g e
A olof7| Bl 49 ‘W4AH|(Essential Facilities) Y23 §ASITH AZE(AE &
o], E&)o| FMn|A EA(Utility-like Characteristics)& 7H2 A%, E& f9l
W (Investment Disincentive) Ate]9] @3S 1eotH, AAekE &4 6e= 3R
1A HEE 383t ot Hol Y& % oh® 22y F2Y Trinko 2
AA oA HYS FRA7|HE & 977t gloke dut A2l B H|Q)E A5t
+ ° % AFstg=t, ols FARTE ZAH Ff(Forced Sharing)ol] TE o]
Ao BT DY 7YY R AR LS AlEeta 323 (Remedy) & AAISHE
ol Aol off L wEo|t} ® H4A (Esentiality) = TFE7MZEA
(Indisepnsability) &3] tgt A|gHA a4l wet F4=dulof gk 2o HAS T
2Hd EE(Interoperability Standards) FHI Hox ‘FMu)&(Utility Like) A
F9| Wt o]ejofl= HLER P AR HQlY

E3F DG Comp. B2 FAF 199 4 2840 Ads, weby 57 E0]
84 ALz g Al H 2 AIES @A U 2y I R
At wet 71&g AR A 232 F=(Degree Of Protection)7} #IEE DG
Comp. E2& §2369 A&, A2 29 7|4E Ex= FU7IdE(Start—ups)ol ¥l
3 7129 =2 71dEA Bt 394U = e B 83 (Perverse Effect)E
7HHE = dvke BAAS AT

I 30) RBB Economics, “The response of RBB Economics to the DG Competition Discussion Paper on Application of Article 82 of the ]'
Treaty to Exclusionary Abuses’, March 2008,
31) The American Antitrust Institute, “Responses to public consultation on the European Commission Directorate-General for
Competition Discussion Paper on the Application of Article 82 of the Treaty to Exclusionary Abuses” March 2006.
32) AMC 114 102% a1,
33) Ahlborn, Denicolo, Geradin and Padilla, “DG Comp s Discussion Paper on Article 82: Implications of the Proposed Framework
and Antitrust Rules for Dynamically Competitive Industries” March 2006,
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AEXE X9 A0 2t BREA YHE
A2 REE 0= =08 SHo2

3. IPRZ} BAHE HaHH

DG Comp. EEF-2 A4S gholillA AH(Refusal To Licence) 1 AHAFE
2= FE&HN7L HA go goldls AEL o)Al Ao qut -8R
HAL 71 & 9kn 2ES Welx otk DG Comp, EEE2] §237, §238, §239%
o3t Zo) 7lsshal qiot,

In the case of a refusal to license an IPR an additional condition may have
to be met, as described in this section, (IPR to]AlA A& o] Lot o] AMo
A 71e5e AAE 71 2700] FEE oot 3t}

There is no general obligation for the IPR holder to license the IPR, not even
where the holder acquires a dominant position in the technology or product
market, (JAAIAHE 2877} 714 Bl AE AROIA ARAMA A4S A5 9
£ A$ole, T18ek A4 23471 IPRS aholdlAs]or & dukaQl o= qitt)

Only under exceptional circumstances can the refusal to license an IPR be
considered an abuse. (22 d2]ZQl gt Aqt PR ol llA AHo] F-&a9|= 1
EER S

DG Comp. EER0] gto]dAd] A-LE ] d]] Ago] QlojArt 8392l
Ao g tEEojAof sttt 7]4dt L QAT 49 AAHE HlAE(New Product Test)
2t B¥& DG Comp. EEE §239 A9 3713 242 U 44 35=HE ¢ ok
EAHE 7Ht, DG Comp. E2EL2 27142l A A] glo] IPRojeh= &0l & AMEstL
Atk &, AFE HAEE SoJAAS g3t ARIAZE PR AfAto] o3 AlFE A
e AFOIY MujAE At gk Aol FEEZIY a2 £9 - F4l
2t} ¢} (Patent—Innovation Paradigm)< A& - A4 AA(Copyright—
Creativity World)2 HEAIZ = AFsH o] 974t oAE Eof, d5-E7HEA

HAEE A2HE9 748 QlojAe o F7] o2& ‘i’f‘i"‘i, £387} Rojd 7«d

Al(Patented Innovations)2] Z--o] eiA= {A B2 4 St} weEbA 9F A
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E£3] 2}o]AlA)(Compulsory Patnet Licensing)©] 9|€|&9l Aulets &Alo] & 4= Q)
& AZE AAE H2EE 385l1 7ttt 2 &(Demanding) Ao]ojof g} * 1t
DG Comp. EE2E9] §2402 ZAAIAAS $4 84 (Follow-on Innovation)& 3t
71224 IEZHES PR 93] B3 EE 7|&d] dist gtoldlad AL HE O
gro|AIA7} HE3] A= 2L AFolu Aujae 2 1 7|ed ZFA7EL S
T-81A] ghot 822 AU 4= Utk 71T 2N AtE HAES AAR o= 43}
A713 Ytk BlEE w1 Qo qkeF o] £ glo]AlAo] wHkErtH, A2l £
BA(First Generation Patentee)ZH-E 2A4|d] £3] FAHSecond Generation
Patentee) 29} st WA Q) ojHo] & 4= Jlon 7|dso| HEA o A3

AL 29T B2 HAL BN 4 9E Aol

V. 849

o FoA= AR A 2| $j] wiAA Fgof tist HTY fFI} vjolA 9 =2lE
A A g3 9lof Bet AR RN ES FAHOZ AR,

o]=9] AMC 21Xt §89 DG Comp, E2E2 HjAd F-&3 9ol &3 B4
FAHZ|(Per Se Rule)o] oFd &2 A(Rule Of Reason)< 2-g3tofof ditt= o Y
A FHAUE Aot oy, FAFQA B thhY AjolE Holx qltt,
olg|3t FAHA HAEo|Ax 9 zlo]= DG Comp. EERS EAE0] EU 2% 82%
(Article 82)E 81Z(Article 819 129 Z3A7|HE Alwt FHstA] gon, o]
g Al=7t DG Comp., EEE0] AIRNFH Fo gt /idS BrstA FA e
Bl AXE BT gk AGNTH BAE vZolA ARske FAATE A= o
A ot ARG gt AL EAlof tigt =97t 3| H2E
Ao 7|tjdtt,

o Z9] AMC B 1419t §99] DG Comp. EZEY o]2fgh ol FAIF A9 9
/30l gk aejol| A Aoldt AL A St Qlth. AMC EaAofxe= A A
Ao Faio] F7iste EAE wHgs, WA F8 o] et 71Ee HEXF 7

I 34) Ahlborn, Denicolo, Geradin, and Padilla, "'DG Comp's Discussion Paper on Article 82: Implications of the Proposed Framework T
and Antitrust Rules for Dynamically Competitive Industries," March 2006.
35) RBB Economics, “The response of RBB Economics to the DG Competition Discussion Paper on Application of Article 82 of the
Treaty to Exclusionary Abuses’, March 2006.

—
68 Ko b=



AP xig) 'S8dieiol HEt FREAY YHS
32 RE 0l=e =00F BheR

ARAEC] o2 4P EAE S8 1T 4 Ao dd =7t B3] ofF
A3 glon, & Ao e AT A Bede FRAREE Bt
A Eot BAFoR Y Bayd dusta Yo, oo W) DG Comp. E2E2
A Y 94542 52 P dRIASH: HEE s A

]
o
o

B:)

off

£

Y

o

)

E3H AMC 2342 DG Comp, EEFAE 539t 2 XA A4t M &
Qo] Zoigtel whet AL T A F FEg ol didt =9 &is] o|H
AL Qo AAAAE AA7F AAHE ofn|o] AR S 7HE Yn|EiAle g

+ 34U gEet AE7HES oM FEH o WaEA, ANAZLY AW #
42 AFe aurlE JEHE et o] ARt HoAE oA YAE ol gl
o 2y AARAAEY] A AR L] EAlo] ©e DG Comp. EEES] B4E7HEAAT
AAE gl AE tid) HE7HEQ W vlgo] A7|E1 9les, DG Competitiono] E
E89] HFEA ojE AFE RHT A7t FEE L i},

$HH, AMC 23149} DG Comp, EEE-S £33 T Ho]EQt 22 34T
Ex 2Ho]Eo| FfA I B2 =& wgsta Q= =Y Antiturst
Modernization Commission® 39 AAG= H 5 Z2301S 53y Aoz
F58 EA tAAA 0 7)ES AL d A4 Zof . ot Iyt DG
Comp., EE2EL H|H|§ 7|23} £A3)5 7hs Aol digt YAIA 18] of Fof thgh =
S oF7Istal 9lem, DG Comp. EBEY HFEA F3LAT B=s wj=d
AMC E1AM%}t §ARSE HIAEE 83 17| 51 Qltt,
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