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ABSTRACT

The Powers and Interim Measures of the Arbitral Tribunal in

International Commercial Arbitration

Kang-Bin Lee

This paper is to research the powers and interim measures of the arbitral tribunal in the
arbitral proceedings of the international commercial arbitration under arbitration legislation
and arbitration rules including the UNCITRAL Model Law and Arbitration Rules.

The powers of the arbitral tribunal may be found within the arbitration agreement or
any arbitration rules chosen by the parties, or the chosen procedural law.

The power of the arbitral tribunal to decide its own jurisdiction is one of the
fundamental principles of international commercial arbitration. It is a power which is now
found in nearly all modern arbitration and rules of arbitration.

Where an arbitral tribunal has been appointed then it will usually have the power to
proceed with the arbitration in the event that a party fails to appear. It cannot force a
party to attend but it may sanction the failure.

While the arbitral tribunal can direct the parties to attend and give evidence the arbitral
tribunal has no power to compel a party to give evidence. The arbitral tribunal may
continue the arbitration in the absence of the party or its failure to submit evidence and
make an award on the evidence before it.

Under most of arbitration legislation and arbitration rules, the arbitral tribunal has the
power to appoint experts and obtain expert evidence. The power to order a party to
disclose documents in its possession is a power given to the arbitral tribunal by many
national laws and by most arbitration rules. The arbitral tribunal cannot, however, compel
disclosure and in the case where a party refuses to disclosure documents then the
sanctions that the arbitral tribunal can impose must be ascertained from the applicable
rules or the relevant procedural law.

A number of arbitration rules and national laws allow for the arbitral tribunal to correct
errors within the award.

Most of arbitration legislation and arbitration rules permit the arbitral tribunal to grant

orders for interim measure of protection. Article 17(1) of the Revised UNCITRAL Model
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Law of 2006 states: Unless otherwise agreed by the parties, the arbitral tribunal may, at
the request of a party, grant interim measures.

Interim measures of protection usually take such forms as (1) conservatory measures
intended to prevent irreparable damage and maintain the status quo; (2) conservatory
measures intended to preserve evidence or assets.

Orders for interim measures by the arbitral tribunal are not self-enforcing. However, the
arbitral tribunal must have the powers necessary to make interim measures effective. The
Article 17 B of the Revised UNCITRAL Model Law of 2006 provides applications for
preliminary orders and conditions for granting preliminary orders. And the Article 17 H
provides recognition of enforcement of interim measures.

In conclusion, the revised articles with regard to interim measures of the UNCITRAL
Model Law of 2006 would contribute significantly to the security of the effectiveness of
interim measures in international commercial arbitration. Therefore, Korean Arbitration Law

and Arbitration Rules would be desirable to admit such revised articles with regard interim

measures.
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