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A Study on Medical-criminal Problem of Withdrawing 

Life-Sustaining Treatment

Cho, In-Ho

Department of Medical Jurisprudence, Graduate School of Legal Studies 

Korea University

=ABSTRACT=

As a withdrawing care's study, the purpose of this study is searching about 

withdrawing care's acceptance and circumstances through Bora-mae hospital 

case(chapter 1). Withdrawing life-sustaining treatment has various forms. 

Though the meaning of euthanasia, death with dignity, natural death, physician 

assisted suicide are duplicated, the meaning of those are different slightly.

Firstly, this study looks about the difference of the those meaning and accept-

ance range(condition) by withdrawing care's forms(chapter 2).

Bora-mae hospital case sentenced guilty about physician who discharged in-

competent patient who was after surgery by patient's wife determination.

This Bora-mae case that sentenced guilty about discharge against medical ad-

vise(DAMA) that is regarded to custom has brought intensive confliction of le-

gal, social, medical aspect, Bora-mae hospital case has many legal problems.

First, as to criminal law rule 250(murder), the problem is whether discharge 

and withdrawing life-sustaining treatment is commission or omission. this study 

concluded omission(district court: omission, appeal, supreme court: commission).

Because legal denounce point of discharge and medical treatment withdrawing 

is omission that physician who is obligatory on patient to cure.

If physician's act is regarded omission, it is necessary to determine whether he 

has guardian status and obligation. Without guardian status and obligation, 

omission crime can't exist. 

This study decided that physician had guardian status and obligation and foun-



dation of guardian status was pre-action or acceptance of emergency patient.

Physician's medical treatment duty finished when patient(or patient's guardian) 

demands discharge. But when patient death is foreseen and other possible treat-

ment does not exist, his duty of life prolonging treatment does not finish. This 

originate from physician's social responsibility and public status that limits pa-

tient's private liberty.

This study regarded physician's action as accomplice about whether physician's 

discharging action is accomplice or the principal offender(district court: the prin-

cipal offender, appeal, supreme court: accomplice). Though the principal of-

fender needs criminal determination and action, there is no this common deter-

mination and functional action control of physician in Bora-mae case(chapter 3). 

Bora-mae hospital case partly originated from deficiency of legal, institutive 

system including medical security system shortage, the instruction is 1. medical 

security system strengthening, 2. hospital ethical committee's activity strength-

ening, 3. institutionalization of withdrawing life-sustaining treatment, 4. accept-

ance of pre-decision making system, 5. sufficient persuasion of physician for 

patient and faithful writing of medical paper, 6. respect for patients' self-deter-

mination and rights, 7. consciousness's changing for withdrawing life-sustaining 

treatment and persistent education about medical ethics(chapter 4). 

Considering Bora-mae case, medical sector is not the dead ground of a criminal 

punishment. Intervention of criminal law in medical sector give rise to ill ef-

fect, that is, excess medical examination and treatment, safeguard treatment, de-

lay of discharge from a hospital. Because sufficient guarantee of life becomes 

mere empty slogan under situation that impose a burden of heavy cost to fam-

ily or hospital, public and systematic solution should be given(chapter 5).

Keyword : Withdrawing life-sustaining treatment, Bora-mae hospital case, 

Euthanasia, Discharge against medical advise(DAMA)




