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Abstract

Requirement of facilitating electronic trade transactions and efforts to platform on the electronic trade in major
countries are link to the interest of Bill of Lading, the major transportation document, to be electronic, namely
interest in Electronic Bill of Lading.

Regardless of the benefits from replacing paper based Bill of Lading to the electronic form, which are eliminating
of the Crisis of Bill of Lading and cost saving of international trade community, it has not been successful so far.

Among the three functions of Bill of Lading, evidence of contracts and receipt of goods can be easily transferable
to the electronic form. However the most important function, Document of Title, became the hardest work to
replicate in electronic form.

The purpose of this paper is to clarify what kind of conditions shall be prepared to ensure the transfer of right
and negotiability of the Electronic Bill of Lading and propose to ensure the use of electronic bill of lading and
its transfer of right and negotiability in the era of the electronic transactions.

Key Words : Electronic Bill of Lading, Transfer of Right, Negotiability




24  THERAT Miod 228 (2008 68 279)

I.N E

[ -

A 4 ‘3_{} APd A5H FAAY #Y AA} AATIAY BP9 £Yx=HL FIAY
A X7 Azg, & ARFIMF D BAY AL 8o z3o] #RHH

71E9] Fo|ENE dAlste MF 9 FY(paperless trade), & AAF AL A7) B¢ AFOE
Aol TR e ZEA0E WA A vloj8 wAA] Fee HAEAA tF A H<
=98 AINA FAFATAH Y A3)(The United Nations Commission on International Trade Law :
UNCITRAL)$} <15 <3 7)2-9) 9 3] (United Nations Conference on Trade and Development : UNCTAD), =
A4 3] 9] A(International Chamber of Commerce : ICC) B AT H7|FS50] AREA 9 7Es) ol
4o A2 e ZATY T vl 2Ase J0e ATHYT

ol $AYL ehEol YEAY FANFY HEFAY AR BY BN
19803 i -] M A}4] 285 A(Electronic Bill of Lading : e-B/L)9] H&3& $3 Alx
o] oo} #g =HEo| AP gt

259 A EA(SeaDocs) T2 A E, 3| ALS) 9 3] (Committee Maritime International : CMI)9] 2}
M5tZ@d B8 7%, 22 (Bill of Lading Electronic Registry Organization : BOLERO)Z 2 A E Fo]
A4 ARFAEBLY F5E 9F FAYY A2 AGHR 7)$HA ZRAA GER2 4P
AT
aEy o)E AEE ABFAY 4715 BYFAoRAY A5E AARY PO fAlsD
o8 WHoR ARME W Adem £ AAMAAY HAYTH vz ATAS A He
BA, A% BA Sl 0@ H2AAL AN Ratel FARG Adgel Folse IS 3
EEL S EEREE T

a5 FS) GRS stel o]Fold AR ABHFACBLY VY ATE AAIHFAY £
U A% TATE e 2AVT AAY AFACHDY 283 2 FALY =Qee) F

o
e
=
to
b
r [
—u
18
i)

g deA

2
23 WA

=
2}
=]

X

2

il

2212 AR AHFACHDY Aol WY §540) DY APIE AR 43D P9
AAH] HAY AHFABLY E4E 48 42795 BAY YFATA ol FolAc
gl

D 284, AN HHEA BE FATE B AF; WA DSHFL FHoE,, ARYST e AL

2 @4, A HERL Aese B2 BARY) BE 4T, 4TRALL AU DAL, 1999

3) meanuel T. Laryea, "Paperless Shipping Documents : An Australian Perspective”, Tulane Maritime Law Journal, 2000,
Stasia M. Williams, "Something Old, Something New : The Bill of Lading in the Days of EDI", Transnational Law and
Contemporary Problems, Fall, 1991.

9 A, “dASEA K5 WA ZYo] B A7, "SFHLHIA, , ABE, F5ALA, 2001, 12

5 RS, el g B ARAA-AAAEEAY YPEF ndE T4, TRAEAT,, AU, A2,
AR 3], 2005,



TRIFANACIN TR MOZAS Ao 950 et a% 25

ol A7 AR Ad3FUECBL)Y =9 #Rd WA suke] BNy A4 wE A E
AdE Aoz HESGL & & Ao

2 @TolME 718 QAT AAE vgor AFAY )5S 2a JE AEFdo] A
A5 AEBL) o2 dAEo] Aeojdfss A Aoz & Ao ool we ¥ - AxF
R 714 2AE olY Aoz sFsteo sk ujmjAl, AAALG § 7IE AgBAGAY >
B7]4h2 oA e s ofol & A7) di wWete AAsed BHE Euk

ATHAE A7 L 27 B WAS AR, A4 AHFACHL BeolAT £54

Bug SAsAE odY At shZslolo} st vheiAekst BAAY, $EAL S 587wk
FYAT L AAITE FHZ ddrk

e
oxl
oh
R
o
i)
2
-
=
a3
rlo

. SR MO £ BT o3y

M UL “BEY 24 EE A0 FARE A7k 44 o) 2FL 2PN

=
T
AsEAL B8 2 A 7K % 2 ok A o FAAFOI HFAL
At 1 AAQND §XA X (Charter Party : CP)9 28] ASSEEAL I AMEAY 715E dE
& oA T FA %Y EFH F7 A Fevidence of the contract)9o|T}.

£, BEFATORNY A5l HHFRL YR 429 YeAo2A el Aol o

o

PN
A
Mo
ofy
)
2

1) UCC § 1-201(6). General Definitions., "“Bill of Lading” means a document evidencing the receipt of goods for shipment
issued by a person engaged in the business of transporting or forwarding goods”
2) Hamburg Rules 1978, Article 1. 7., ““Bill of Lading” means a document which evidences a contract of carriage by sea and

the taking over the goods by the carrier, and by which the carrier undertakes to deliver the goods aganist surrender of the
document”

3) Paul Todd, Modern Bills of Lading, William Collins Sons & Co. Ltd, 1986, p79.
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7 BE o] E}Fslt. E. R. Hardy Ivamy, Payne and Ivamy’s Carriage of Goods by Sea, 11th ed., Butterworths & CO.
(Publishing) LTD., 1979., pp.62-63.

5) Ibid.
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19) Ibid.

20) Ibid.
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37) Hague Rules 1924, Article 3. 3.

38) Hague Rules 1924, Article 6.

39) Peter Jones, ‘International Transport Coventions: Obstacles to the Use of EDI’ The EDI Law Review-Legal Aspects of
Paperless Communication, Vol.1, No4, 1994, p.278.

40) TAPAL M3FH 2713 2] A A (Protocol to Amend the International Convention for the Unification of Certain Rules
of Law Relating to Bills of Lading(Visby Rules, 1968))©] t}.

41) Hague-visby Rules, 1968, Article 2. ().

42) TAYAL FAHFEE-E4Z KUnited Nations Convention on the Carriage of Goods by Sea(Hamburg Rules, 1978))e]t}.

43) Hamburg Rules 1978, Article 1. 7., "Bill of Lading” means a document which evidences a contract of carriage by sea and
the taking over the goods by the carrier, and by which the carrier undertakes to deliver the goods aganist surrender of the
document.”.

44) Hamburg Rules 1978, Article 1. 8., ""Writing” includes, inter alia, telegram and telex”.

45) Hamburg Rules 1978, Article 14. 3., "The signature on the bill of lading may be in handwriting, printed in facsimile,
perforated, stamped, in symbols, or made by an other mechanical or electronic means, if not inconsistent with the law of the
country where the bill of lading is issued”.
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47) United Nations Convention on International Multimodal Transport of Goods, 1980, Article 5. 3., “The signature on the
multimodal transport document may be in handwriting, printed in facsimile, perforated, stamped, in symbols, or made by any
other mechanical or electronic means, if no inconsistent with the law of the country where the multimodal transport
document is issued”

48) UNCTAD/ICC Rules for Multimodal Transport Documents Article 2. 2. 6., “Multimodal transport document(MT document)
means a document evidencing a multimodal transport contract and which can be replaced by electronic data interchange
messages insofar as permitted by applicable law and be, (a) issued in a negotiable form or, (b) issued in a non-negotiable
form indicating a named consignee”.

49) Carriage of Goods Act, 1992. Article 1. (5).

50) UCC §.1-201(6). General Definitions., ““Bill of Lading” means a document evidencing the receipt of goods for shipment
issued by a person engaged in the business of transporting or forwarding goods™ (Z-E¢] $4g%ol EAE= A7k AA
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Francisco Maritime Law Journal, 2000, p.1.

52) UCC §7-105 Reissuance in Alternative Medium.

53) UCC §7-105 (a), (c)., “(a) Upon request of a person entitled under an electronic document of title, the issuer of the
electronic document may issue a tangible document of title as a substitute for the electronic document if: (1) the person
entitled under the electronic document surrenders control of the document to the issuer, and (2) the tangible document when
issued contains a statement that it is issued in substitution for the electronic document”., "(c) Upon request of a petson
entitled under a tangible document of title, the issuer of the tangible document may issue an electronic document of title as
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55) UCC §7-106 (a)., "A person has control of an electronic document of title if a system employed for evidencing the transfer
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issued or transferred.”.

56) Emmanuel T. Laryea, "Paperless Shipping Documents : An Australian Perspective”, Tulane Maritime Law Journal, 2000,
Pp275-276.

57) Sea Carmriage Documents Act, 1996, Part 1. Section 4. (1), “This Act applies, with necessary changes, to a sea-carriage
document in the form of a data message in the same way as it applies to a written sea-carriage document”.

58) Sea Carriage Documents Act, 1996, Chapter Part 1. Section 4. (2), “This Act applies, with necessary changes, to the
communication of a sea-carriage document by means of a data message in the same way as it applies to the communication
of a sea-carriage document by other means”:
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59) The Carriage of Goods by Sea Act 1991, SCHEDULE 1A, Schedule of modifications. Article 1. 1 (ba), “"Data message”
means information generated, stored or communicated by electronic, optical or analogous means (including electronic data
interchange, electronic mail, telegram, telex or telecopy) even if the information is never reproduced in printed form”.

60) The Carriage of Goods by Sea Act 1991, SCHEDULE 1A. Schedule of modifications. Article 1A. 1, “These Rules apply,
with any necessary changes, to a sea carriage document in the form of a data message in the same way as they apply to
such a document in printed form”.

61) The Carriage of Goods by Sea Act 1991, SCHEDULE 1A. Schedule of modifications. Article 2. (a), (b), “ Without limiting
paragraph 1, for these Rules in their application to such sea carriage documents : (a) a sea carriage document is issued
when a data message is generated in a way that constitutes issue of such a document within the system being used by the
parties to the relevant contract of carriage; and (b) a sea carriage document is transferred when a data message is generated
in a way that constitutes transfer of the sea camiage document within the system being used by the parties to the relevant
contract of carriage”.

62) Emmanuel T. Laryea, op, cit., p.298.

63) Ibid
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79) INCOTERMS 2000. A8., “Where seller and buyer have agreed to communicate electronically, the document reffered to in the
preceding paragraph may be replaced by an equivalent electronic data interchange(EDI) message”

80) INCOTERMS 2000. Introduction 19, “In spite of the particular legal nature of the bill of lading it is expected that it will be
replaced by electronic means in the near future”.

81) Ibid.

82) UCP 600. Article 20. Bill of Lading

83) UCP 600. Article 3, “A document may be signed by handwriting, facsimile signature, perforated signature, stamp, symbol or
any other mechanical or electronic method of authentication:.

84) eUCP Atticle el. Scope of the eUCP a, “The supplement to the Uniform Customs and Practice for Documentary Credits for
Electronic Presentation("¢UCP") supplements the Uniform Customs and Practice for Documentary Credits(2007 Revision ICC

Publication No. 600) (“UCP”) in order to accommodate presentation of electronic records alone or in combination with paper
documents”.

85) UCP 6009] = -&o) u}e} eUCPE: UCP 6008] 22 a%-2 37 Hrh
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86) eUCP Article e4. Format, “An ¢UCP Credit must specify the formats in which electronic records are to be presented. If the
format of the electronic record is not so specified, it may be presented in any format”.

87) Model Law on Electronic Commerce, 1996. Article 1. Sphere of Applications, “This law applies to any kind of information
in the form of a data message used in the context of commercial activities”.

88) Model Law on Electronic Commerce, 1996. Article 16. Action related to contracts of carriage of goods, “Without derogating
from the provisions part on of this Law, this chapter applies to any action in connection with, or in pursuance of, a contract
of carriage of goods,”.

89) Model Law on Electronic Commerce, 1996. Article 17. Transport documents, (1), “Subject to paragraph (3), where the law
requires that any action referred to in article 16 be carried out in writing or by using paper documents, that requirement is
met if the action is carried out by using one or more data messages”.

90) Model Law on Electronic Signature, 2001. Article 2. Definitions. (a), ““Electronic Signature” means data in electronic form
in, affixed to or logically associated with, a data message, which may be used to identify the signatory in relation to the
data message and to indicate the signatory’s approval of the information contained in the data message;”.
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91) United Nations Convention on the Use of Electronic Communications in International Contracts, 2005, Article 8. Legal
Recognition of electronic communications. (1) “A communication or a contract shall not be denied validity or enforceability
on the sole ground that it is in the form of an electronic communication”.

92) Panagiota Kalofolia, "Electronic Bills of Lading : Legal Obstacles and Solutions”, Hertfordshire Law Journal 2(1), 2004,
p45.

93y Ibid.

94) George F. Chandler 11, "Maritime Electronic Commerce for Twenty First Century”, Tulane Maritime Law Journal, Summer
1998, p.470.

95) Ibid., p471.

96) Ibid, p472.

97 Ibid
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98) Luis Cova Arria, "Legal Obstacles to the Implemeniation of the Electronic Bill of Lading in Civil Law Countries”, European
Transport Law, Vol. 32 No. 6, 1997, p.712.

99) Georgios 1. Zekos, “Electronic Bills of Lading and Negotiability”, Journal of World Intellectual Property, Vol. 4, No. 6,
2001, p.983.

100) Caslav Pejovic, “Documents of Title in Carriage of Goods by Sea : Present Status and Possible Future Directions”, Journal
of Business Law, 2001, p484.

101) Ibid.

102) Ibid.

103) Panagiota Kalofolia, “Electronic Bills of Lading : Legal Obstacles and Solutions’, Hertfordshire Law Journal 2(1), 2004,

p4s.
104) Panagiota Kalofolia, op. cit, p.45.
105) Ibid
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