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Abstract

The SPS Agreement, concluded in the Uruguay Round for the purpose of controlling SPS risks, has traditionally
been recognized to maintain the narrowest scope of application compared with TBT Agreement and GATT in
relation with environmental provisions, Contrary to such an understanding on the scope of the SPS Agreement,
the panel in the EC-Biotech case found that the SPS Agreement extends to regulate trade-restrictive measures on
Genetically Modified Organizations(GMOs) causing health and environmental risks. This expanding scope of the
SPS Agreement would have substantial influence on domestic environmental regulations as well as Multilateral
Environmental Agreements(MEAs).

This paper discusses the consequences of an expanding ambit for the WTO SPS Agreement through the
designation of a wider range of health and environmental regulations affecting trade as SPS measures. As a result,
not only precautionary measures on GMO risks, but also other health and environmental measures with trade
impacts, could be subject to SPS control, and consequently, the institutional rigors of the WTO regime. However,
strict and literal interpretation of the SPS provisions to expand its applicable scope would cause concerns about
the WTO’s intervention on the purely environmental measures. Pursuing harmonized and flexible interpretation
of provisions on environment-related conflicts as well as accepting precautionary principle included MEAs will
contribute to reduce such kind of concerns.

Key Words : SPS Agreement, EC-Biotech Dispute, Genetically Modified Organization(GMO), Multilateral
Environmental Agreement(MEA), Precautionary Principle
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1) Panel Report, European Communities-Measures Affecting the Approval and Marketing of Biotech Products, WT/DS291/R,
WT/DS292/R, WT/DS293/R (Sep. 29, 2006) [hereinafter EC-Biotech Products Panel Report].

2) Agreement on the Application of Sanitary and Phytosanitary Measures, Apr. 15, 1994, Marmakesh Agreement Establishing the
World Trade Organization, Annex 1A, Legal Instruments-Results of the Uruguay Round, 33 LLM. 1125 (1994) [hereinafter
SPS Agreement].
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 Sanitary ‘and Phytosanitary Measures Agreement,” European Journal of International Law Vol. 17, 2006, p. 1009,
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208.

5) Agreement on Technical Bartiers to Trade, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization,
Annex 1A, Legal Instruments-Results of the Uruguay Round, 33 ILM. 1125 (1994) [hereinafter TBT Agreement].

6) General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, 55 UN.T.S. 194 [hereinafter GATT].

7) Joanne Scott, “European Regulation of GMOs and the WTO,” Columbia Journal of European Law Vol. 9, 2003, pp. 229-230;
Doaa Abdel Motaal, “The “Multilateral Scientific Consensus” and the World Trade Organization,” Journal of World Trade Vol.
38, 2004, pp. 855-856.
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8) Peel, supra note 3, p. 1013

9) Spencer Henson & John S. Wilson {eds), The WTO and Technical Barriers to Trade, Edward Elgar Pub., 2005, p. xi, cited
by Peel, supra note 3, p. 1013,

10) Peel, supra note 3, p. 1013.

1) Oren Perez, Ecological Sensitivity and Global Legal Pluralism: Rethinking the Trade and Environment Conflict, Hart

publishing, 2004, p. 121, cited by Peel, supra note 3, p. 1013.

12) GATT art. [(4).

13) Peel, supra note 3, p. 1013.

14) TBT Agreement preamble,

15) Motaal, supra note 7, pp. 855-856.
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16) Id.

17) TBT Agreement art. 1.5; Motaal, supra note 7, p. 856.

18) Scott, supra note 7, p. 229.

19) Peel, supra note 3, p. 1014.

20) Motaal, supra note 7, p. 856, cited by Peel, supra note 3, p. 1014; Boisson de Chazournes & Makane Moise Mbengue,
“GMOs and Trade: Issues at Stake in the EC Biotech Dispute,” Review of Ewropean Community and International
Environmental Law Vol. 13, 2004, p. 295, cited by Peel, id. .

21) See Scott, supra note 7, pp. 229-230; Motaal, supra note 7, p. 836.

22) David G. Victor, “The Sanitary and Phytosanitary Agreement of the World Trade Organization: An Assessment after Five
Years,” New York University Journal of International Law and Politics Vol. 32, 2000, pp. 871-872.

23) Peel, supra note 3, p. 1016.

24) Id. p. 1014.

25) Declaration of the United Nations Conference on the Human Environment, UN. DOC. A/CONF.48/14/Rev, (June 16, 1972),
reprinted in 11 LLM. 1416 [hereinafter Stockholm Declaration).
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26) 87 At AP HFovE, AEEEZ M(Stockholm Declaration, id);1982'3 A&x M AAHY (World Charter
for Nature, G.A. Res. 37/7, 37 UN. GAOR, 37th Sess., Supp. No. 51, UN. Doc. A/37/51 (1982), Artw]e 11(b), reprinted
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Development, 14 June, 1992, reprinted in 31 ILM. 874) o] itk

27) ALl HAE 9std, 1990 WETE do] el A 7H&15‘ 39 B8 93 A2k 548 of(Second International
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3) BEYYAY BAE st AEriakdEoiUnited Nations Convention on Biological Diversity, June 5, 1992, 1760
UNTS. 79, reprinted in 31 LLM. 818 (July 1992), at http;/fwww.biodiv.org/convention/articles.asp)©] & 5] ] th.

32) Ad-gaehA A} #sted, 200003 AEoiddo g A FetotA o] ik FHEE) L] x%Ai(Car(agm Protocol
on Biosafety to the Convention on Blologlcal Diversity, Jan. 29, 2000, reprinted in 39 LLM. 1027 (Sep. 2000), at
http:/fwww.biodiv.org/biosafety/protocol.asp [hereinafter Cartagena Protocol])7} # 2 ¥ 2l t}.

33) Motaal, supra note 7, p. 856; Peel, supra note 3, p. 1014.

3) oo, ol “SPSRAY ARSI YG B TBHUE, A AT6E, WRY TAUL, 2007, p. 62,
cited by see Steve Chamovitz, “The Supervision of Health and Biosafety Regulation by World Trade Rules,” Tulane
Environmental Law Journal Vol. 13, 2000, pp. 278-279.
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35) Appellate Body Report, Japan-Measures Affecting Agricultural Products, para. 79, WT/DS76/AB/R, (Feb. 22, 1999) (adopted
Mar. 19, 1999) [hereinafter Japan-Agricultural Products AB Report]

36) Appellate Body Report, European Communities-Measures Concerning Meat and Meat Products (hormones), paras, 189, 193,
WT/DS26/AB/R, WT/DS48/AB/R (Jan. 16, 1998) (adopted Feb. 13, 1998) fhereinafter EC-Hormones AB Report].

37) SPS Agreement art. 5.7.

38) SPS Agreement art. 5.7.

39) See Panel Report, Japan-Measures Affecting the Importation of Apples, para. 184, WI/DS245R (July 15, 2003) (adopted
Dec. 10, 2003) [hereinafter Japan-Apples Panel Report]. A} o uh¢1 2ol ojgh SPS¥ 42} MEAse}e] A wlal, o]
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40) Peel, supra note 3, p. 1018.

41) Id.

42) EC-Biotech Products Panel Report, supra note 1.
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43) Archna Negi, “World Trade Organization and the EC-Biotech Case: Procedural and Substantive Issues,” International Studies
Vol. 44, 2007, p. 11.

44) Id.

45) Id.

46) Directive 2001/18/EC, O.J. 17.4.2001 L106/1.

47) DirectiveE 90/220/EEC, O.J. 8.5.1990 L117/15, preamble, as amended by Directive 94/IS/EC, OJ. 22.4.1994 L1103, and
Directive 97/35/EC, O.J. 27.6.1997 L169.

48) Regulation(EC) No0.258/97, O.J. 14.2.1997 1L043/1.

49) EC- Biotech Products Panel Report, supra note 1, para. 2.3.

50) 25E, 'WIO 44 SelsiAl, WAL, 2007, p. 417,

51) EC- Blotech Products Panel Report, supra note 1, para. 7.438.

52) Negi, supra note 43, p. 11.

53) EC-Biotech Products Panel Report, supra note 1, para. 7.1628.

54) Negi, supra note 43, p. 11.

55) EC-Biotech Products Panel Report, supra note 1, para. 7.2529.

56) A4 E, WAA p. 418,
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57y EC-Biotech Products Panel Report, supra note 1, para. 7.149.

58) SPS Agreement Annex A(1)(@)-(d) (“. . . any measure applied: (a) to protect animal or plant life or health within the territory
of the Member from risks arising from the entry, establishment or spread of pests, diseases, disease-carrying organisms or
disease-causing organisms; (b) to protect human or animal life or health within the territory of the Member from risks arising
from additives, contaminants, toxins or disease-causing organisms in foods, beverages or feedstuffs; (c) to protect human life
or health within the territory of the Member from risks arising from diseases carried by animals, plants or ‘products thereof,
or from the entry, establishment or spread of pests; or (d) to prevent or limit other damage within the temtory of the
Member from the entry, establishment or spread of pests.”).

59) SPS Agreement para. 2 of Annex A(1) (*. . . laws, decrees, regulations . . .”).

60) SPS Agreement para. 2 of Amnex A(l) (“. . . requirement and prodedures, including, inter alia, end product criteria; processes
and production methods; testing, inspection, certification and approval procedures; . . .”). .

61) EC-Biotech Products Panel Report, supra note 1, para. 7.149.

62) Id. para. 7.432.

63) Id. para. 7.219.

64) Id.

65) Id.
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