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ARBITRATION IN THE UNITED STATES SECURITIES

INDUSTRY : PROCEDURES AND SUBSTANTIVE FAIRNESS
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dol FAFS FAtL F2 Blo] FA% 3B Ao BE &g AxLE A
ol Aest AW A0 F@ e w2 1T Howey BN 2@AE o)
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Hell Edve AE ¢ F ot vFeA FAFELEY BAFAe YT F A
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9) Stefano E.Cirielli, supra note 3, at 279.

10) Id.

11) Id
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14) Kevin M. Carroll, WHITE PAPER ON ARBITRATION IN THE SECURITIES INDUSTRY, 1685 Practising
Law Institute Corporate Law and Practice Course Handbook Series 267 282 (2008).
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Lol (N AACRE FARRZY] A6l ANTFE) FAZ AL Hdstn
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t}.20)
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MAE AL BAZA TAANY BSHE APl FAPREYY FEAYE AP
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(1) Me.

o5 daigo] o EXAAAE Fu gl Tl A2YE st U A3 (Alberto-
Culver Co)= &9 %& dHslr] 9dtd =L hEAIFEA(Representative Office)
g 4% ¥, U ANEA 0z ¥H 54 719 A4S GI957190] Basn 9
¥ BEAT W Asste zdeD) FradT. AtRAdl BY We R, 9,

19) Stefano E.Cirielli, supra note 3, at 276.
20) Id.
21) 417 U.S. 506 (1974).
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Swan Bl lgstel AHA FAG FAENE T
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WA E FAAY A FATAE AR HAAE A9
AezA FAY A4z it TR 2 ¢ gle HEZIH AR Relgn
HWAlSItE. 2} The Bremen v. Zapata Off-Shore Co.23) oA Aeto g AR A
ARG AL vlx YellM ST A78 2508 FGARRL o A" WA} &
A A Bk AE)stA] olyd A" £ glvkm S99 ul (oleke 2el) A A
Ak FollA WA EFdAGE AANY]) A WA d@ Foie AT
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otk ZAFAAYANAA A=) FAY 2 SAAYEY 5T E5HHE A
stod FAFA Y-S Ak AL FAAYE HA & F Yo olFE FAFTA
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o >i _XL ot-) o

(3) A <v)

Qgrpide 388 2 3BANY -‘?—Z}Z}Eii}l“: g 2Roz skl ZU
AN AFn e FWY HE WA ool Bl B FWE A4z Fguc
AAY 543 FAAYY Foyolhs AZe YL nelshl @

2) $2) SRAYY A2 4 A4 A2E “FR ALYl Bale] HA) FAF A Bey A ¥
A7t rehd BAE ol Bstel el LalE Hushl o2 B e AR olge dux s
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23) 407 US. 1 (1972).
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3. A3 FAFALNE AT F: Shearson/Amerlcan Express
Inc. V. McMahon24)

(1) AL

2319 Eugened} Julia McMahon& Z@AEA3)AIQ] Shearson/American ExpressAle] 31
Moz AdFPMolr FAFEA AR BAo] i FAFAzY AHez Tt

T FAAYE s9dh 239 dae 289 AFE L43d FHAE AVIHAY 2
RAEA 5L olHE 1934d ZUAPEY EIFANBASAZIE00) R ARBFE
10b-59] 9yt 111]'7 RICO(Racheteer Influenced and Corrupt Organizations Act)}25) 52
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AT ZEAUY SQute] dig TS SA 9T F ke AEde] B2 S Ws
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(2) 972 W§

AEY e FAYEL 24ET FAS Huslax s QPP JFoz AFH
Ao old wat YA AP o A2 FAA e FAFAE AP ®
& F BoME FAld g3t A AFPLe FdA S AdnEte AL ohy &
A WLdd AR BAHAL Al ZARFEE AR = AHA(“By agreeing to arbitrate a
statutory claim, a party does not forgo the substantive rights afforded by the statute; it
only submits to their resolution in an arbitral, rather than a judicial forum.”)o]2}i Al 8}t
@ FA9) e A Wde) Ay Faei=gc |

T F AAoA Wilko $42 A9$E ZAPAS] HIE FEI L F de FA
Folrt oSS o2 T VA Aty dzcha dn, FAdE Sl @ 2
A(mistrust)o] AL 25T o] FAAAIL SECH ot ZAEHE ARdAe ¢
o]} fEA %2 WHolg: Tk

24) 482 U.S. 220 (1987).

25) 197099 ARE WOz WRHYoR AWYAS st FAUNA, vhujols} ge zAWAR, 2T Fa
GAl Sel chotel WA 3 BAide AL BE Bonr AL FIU BAT AEA RAEE G
A% ol DA AYRE RYoIS a9l kA WAAATE P F glon] YAy Ay
2E F4Y, AV LE A 257} sl



o|=e| SAUSMHZ 2Et 22 6

—_—

(3) BZ2| 9n|

Wilko st#ollA & 19339 FAY 2o #F W&AAT T R e 1934 T
A0S A&l Bt Y §29@°NA Aotn e 1934d SAANES] 28
£ A oud Folw REete 2EW1933E FTEE §149 5L U =D
sl glojA] Awriyde Wilkodtd ote th2 A& Y™ 3lejth

T RN e A5 WY = SEAAES A FAREEE AR Y A
Felet FHE F gle AL ohyy I AAzdezA FAd M= SHY Ee T
AAAYS Hgol 443 FAHAY rE 22 WA 878t e FARRIIL
WAl A] ot SARAE EA i@ ARAA AT AU ¢ des I

#4oltt
2y exd FRAY AAXAATE FARAAA dPHe FaE & As WA=
e &3 Sith MHEAYIS(NASD)S] SAME dAPPe Hgoz FAL Aol

ohye}l gxe) Axeln FAFES AR UTho

4. Rodriquez de Quijas v. Shearson/American Express Inc2?)

N
2
et
=2
=
ol
Y
rr
of¥
2
2
=)
m\m
>l
tlo
el
b
o
38,
HIR
e
olL
kel
ol
3
rio,
=2
>
rir
i)
)
=
=
)
5]
in)
o,

o gty Al WEEE shHA) A4

N
o
ok
e
1
g
it
tlo
X
N
o
32
£

(2 BAWE
QAL “195339] Wilko BAAAE AAR FATL 2R Az o
st waz "rkm $Asdth YA QPEAAAE FUY AP dAe 54 52
H
H

kel FALA e FAPeE FAY §l4d Subsle] TaSm WA, 19339

26) Edward Brunet/lennifer J. Johnson, SUBSTANTIVE FAIRNESS IN SECURITIES ARBITRATION, 76
University of Cincinnati Law Review 459 474 (2008).
27) 490 U.S. 477 (1989).
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STUYT 19259 FAEL A2 GHE § gle o= HAEHY b ol e
A WA olfE FAdAN FAUL AT Aoz FAAYY Ao PR, F WA
olfre TEYL 3T A e FAAE HIdr] AT PEEHC] e, e
253 vud o 2o 24 oy Auxe A4AE QA ook 1 £
PAL ol olf7t FAY §1471 AR RAFAE % F e BAFH &7t
A0y A7k erevhn stk =3 dwodee Wiko %#l: Kulukundis Shipping
Co. v. Amtorg Trading Corp?® #Zol|A Jerome Frank HA}7} Zgi%o] “FAlo] thgh o
Hedol HdA(the old judical hostility to arbitration)”o]] %+ FAo|tin FAFo2H
SAAYANAY FAZFE AF AT

fr &

rlo

(3) BZ 2] 9y

T BHdAME $83 F AAL Yt shvie ARFAY 23E0] SA BFFTE
e 2RE FAYARES BIidte A& 93T Aoz, tdE e (g FINRA
AN AT %% Ested) SEC7F SAEA U FA IFA st #A=dvie
Rolt}.29) o]2g Z=o] WilkoR| oA HolE WHee] Fajel did ddide Faz=e
© 8oz A& tn £}30

5. &AM AUy Fee A 24)

Qe #FHE Y FAAEsHE 5HY FHE A Je FEY R F
BANEH Al FHa7] AelA= AGAZ Ao ARA FAFIz sl
TS FAZ ddsitizie S8y 2 SUAHEY H8E 2 SAE At 2
g AR £Ee] FARRET} Jhedted FAE stodok & Aoln FA A 4 Ao
7} SECS] = sto o]Fojzjol & Folth#A] FINRAE EFE EE SROY FATFH
=9 AF R AL SECO] FUAMolTh).

EZ olE AME A A FAAE I AT FAEA # B 34
gr7t 7P 283 840t "k AE visdddiide) gHss gAM & F siok

5 25d TAEATA oA ol AduiEde 48 8ol AAAA oy
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Abstract

ARBITRATION IN THE UNITED STATES SECURITIES
INDUSTRY : PROCEDURES AND SUBSTANTIVE FAIRNESS

Hee-Cheol Kim

The financial industry in which arbitration is most frequently resorted to so as to
resolve disputes is the sector related to the securities industry. Most securities related
disputes are raised from broker-dealer controversies which is not new in the Republic of
Korea.

The disputes between securities brokers and customers are very frequently settled by
arbitration in the United States. But the arbitration in the securities area may deprive
investors from securities regulation’s protection. Introducing the United States’ Federal
Supreme Courts cases, the author explores the logic of how the pre-dispute arbitration
agreement compatible with Securities regulations.

However, the author insist the South Korea should more careful in accepting pre-
dispute arbitration contract in securities area. Mostly because of the lack of more specific
way to secure substantive fairness in securities arbitration. Also the author worries about
the possibility of prevailing pre-dispute arbitration agreement in all of the securities
investment contract without any other choices, or securities laws’ protection. But the author
also suggests to introduce public securities arbitration system of the States, and also insists
the way to secure substantive fairness, or the application of securities regulations in
securities arbitrations. Which may be the pre-requirements for the pre-dispute arbitration

agreement in securities investment contract.

Key Words : Arbitration in the securities industry, Public Securities Arbitrator Fairness in
securities arbitration, Arbitration in International Financial Transactions,

FINRA, Pre-Arbitration Contract



