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1.4 &

2% SeEee A AARA FTAS 24 F4o) MAA 9971 B2e] @713t
of @iz Uzlst FIAS $A) thizez %oy 15 AAE FIANES 9% 3
2 7tete] AAAGOA olv] FTAS ART Z7ke 719Est BAsok she Seviet
AGENA £8o] Holok @ Folch E, A BFwu ohjzt Agozs TBH
D 5% B FTAZ AYsad 4F, Az, T4, 3328, A8 AN, ¢ EF 5
FEAT ol WIO P¥zHe 4XhA @ 49 WelM FTAS Fastolo} ah3)
. ey H2 @ul FTARY 3goA wold $A884e TA% 3% Azl o
@ F04 oadvt FuRD ¥, FINB F FY 2345 FARY dF 38
Axjo] Aeig Feiold AA FE7F AW R FARAC] hF HAG Bdgo] &
RE3 FATARAYS BAG FTAZTA RPAA SYet 2F, FATARYNR]
BACSID $)} FAYA) @ We WA= Wi HystslA £F fehise FaAL
4, & OFREABA] WA, A= Uz AF v FARY JHe, @ BEY
& TAUA YT Astol AR WAY 7F5HT olo) U2 AFAFAAY T4
S, @ YRR AR 5 4 P9I old, @ FRFAY UBY FAZ AY
AR EAAE] BRREZ et go g vF F AA 453 FTA FAEAYC] 5
Ao o ge7] GRol FTAY] $usE TARA] U 455 4771 2estn, @
"ozt FTA FAEH 249 A3 93 AA4Z wq3t AT/t Zhslolor & 2
olck.

$4 AP el Ao, o) “TATAEA] AT NN T
Bel el #8 A7 ool ZEHUn FAPYY AL PAT + e AR
o] PANAZYYE AASGE 2P “FATALAAZAHACSD)Y A=A B
@ A70990d)Aq ICSIDE 1 AR 3 Al Yol dm PuF se ok
ICSIDe] Webwh R&7Hel AFE Fol AE EE ANE 27V0E 584 Je A
R84 H271724 48E 4 & Roldn ARtAch 2@NY FTA FAEA
BE00SAy N Setetel BArbs R AE BTEHI o EAse] FTASS A
Araggeld A718 + de YA AP AESAT 22t olF AFE ¥
HQ BF Aele] A7o] FRHAAL L ATAY FIARAYYS $ANDAS"E &
Moz AT AT Male obf gth

£ Q7o E FTARAS BAedel Bolel o 8402 4sium 1 ARdxet 4
AFAE, 7% 2 VG 52 Aoz PEstd F¥ L BARAA ANFozA
oz & FAo gt FTA FAEBAL TS BAE A Seuete *

i oMe



FTA SX82at R8sl ol 2kt 7 743

Az 53 ZAA LA olubA] st F2ol Qirh

A7l EH& 2Asr] ke TPETS AlEE S8 A8
2, FAe g, §3 5 FTA Fxo gt ¥22 Aga FALA %’/‘}1}7} g 5
Qe FAAtel did o 9 AASE A=st, dTE P, AAY, TAD AF
T FAEA A ZACE 2 F JE AR Ui A7 ARlE B AT ¥
&3

B AdFelA FTA FA8%9 oot #3 2 W 4§, FTA FAEA 9] 244 &
FAEF ] AZRE L ZAFALYS] HAEA] W9 WA FTA FAHEH TZBEH
Aol 83 A R F7HE Azstnal g

I.FTA T34 Adz 249 ¢4

1. FTA 7218 4e] 33 4984

(1) FAFE=}F] 28} 3

1) A FAe] A efot &3}

21A|7]0 EQ15te] ZAAA|ALE oA ZE=F T3 bﬂ_r;}g] shie Z7bek ZAzh 1Y
3 7193t T F7be 719t A S AT F5 % I & 4 e, ol
g ZAEANY FUhe & F7RleA e A LHX] =& gHNEA HUew,
uebr olzig e degFRe I4E 29T -I,'-xﬂﬁxﬂ BAA AAFAE] A
3YERL U A TR SR MARAL WG FAT AANE XA AN
o)D) dukd o2 A FAHinternational investment)® FX|71g]el F&F Ui FFHA,
A FAade] yrtE AMeEE £33 T 739 A}4ktangible or intangible assets)o]
FTHARFZZ)ZRE g8 ITHFEAFAHRZ ojAste AL onlsiedl? ol A=
9] FFEA W=9 s FAge FHAAEL z2tn Utk o2id IAFAI} HZ
253 FUHE AL FARAY FARXT AL o]Ygo] Futsly] wEQ1H,S A A
Z Bxz1e] A E i "z, ARAr|ed &5, AR AA, HPAA A

1) Barton, J. H/B. S. Fisher, Intemational Trade and Investment Dordrecht : Kluwer Law International, 1986),
pp.5~22

2) Somnarajah, M, The International Law on Foreign Investment(Cambridge/New York : Cambridge Univ. Press,
Grotius Publications, 1994), p.4.

3) A5, "HARAY (AL FAAL, 2001), pT54.

4) Jankson, John H./Wiliam J. Dave/Alan O. Sykes, Jr., Legal Problems of Economic Relations St., Paul, Minn,
1995), p.85.
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o Srete AAH oUg AW & AL, FAKATY YAANE Flgold 3 A
Qe A%, AT 957 g AR T K, T 289 2F 2 T A
- AALAL £2E & 97 BRI

2) AT FEFH HY

ZAEAE BE BET B3 w8 K 530 BFE & AT AR
Ex 27] 2 2R wa @ AAAEY B4, @ BAEE FEY B2, O AAHEH
23, @ 712858 =3, 0 AATEE FA 508 EFY & Juko 2dn A2 B
o] ol Y= ZAEAY FElRE O FARXZ A w2t AAFH FH
2 EHxZ2 A Fddr] 913t A ok A 2F(Concession Contract Agreement)
=3 2o ASA EAALY @ EAY =58E /AL de ARFETS 438 F
=3 x99 PEF AdN EAAGS Adste FAA Rl wie Eufste I
Ao 2=z okJoint Venture Agreement), 18l1 @ f=7Ide]l AAES Ul
AR A2 Feje] MAHE 2w H(Product Sharing Contract) 5o} FAA ko] ALt
olgat A EAte] WLF WeE dutdoz =9l Fabyg FA 9 Sliyely Hejxy
ol FAsE Qled], oo B dzA guiol FAY A1zl HAIE 591 FAL
Hola ¥, 9= Exe guhol dEUAAN &3 FAA AR Ee HHo=
2835 BE £89 =42 sEa Yok & O A 2 EES 45739 AL R
J1El AR, @ Bt 4, JEEEe AR, @ dE, FANY e ZAH 7HAE
A ol A, @ AAAH, FEA, Y| 2BE, Lé‘P%, ® AL TE P A

2oy Aukdel, HE4 Rod iy 2 A7E ¥iele AoE Fostn Yo dut
Yol oA FAsE 943 FARNA %Zéoh— A 9o 9=EAFAL] BEet T
AL s 2yl AASE UARE B3 H(BIT : Bilateral Investment Treaty)oll A= 1L
Aggate] HE AT BYE Fstn ded, oleld BITAAE “FAPd Mg
‘g = ZRo| A2 KEvery Kind of Asset)’ 22 Aostm Itk &, BE FF9 A+ D

5

r-{m

5) Brewer, Thoma L, The Global Race for Foregin Direct Investment, Prospects for the Future(Stockholm :

Springer-Verlag, 1993). p.181.

71&old Aoke Autdoz AAALL A8 71EEUL ke AxIe] P HEd= Atgee st

24 AEY A3 dRol AT A8 7Hed wattsh AUBAY A5 P FAATE FYse TBA

9l AotgEz o] FolAt.

7) 724, o 9T BABA A0 BY AT, “FAN 9T AL FHoRT WAL HdE
B (q2tshie, 1990. 8)p.11.

8) gupuol 9=l R A1z A3F, 1993

6

~—

9) 68 59, N3 w2z AR FTAAE Ftd W8 <o FAA &F £= SA: BE T
o) Aoz FASWA, 2@ e FR D 719, @ F4, @ 5, 71E}mﬂ4 39 104 L@ 24
Aok, ek, BAAS D ek FAG Felsl Ak © HE, &4 Al ALE, © A4AL §

=gala
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N (TEEDQ 2 ZHEAE X, O ALY
12], @ AR, 223 Al ¥ Fo2 BRstn ok ¥ ojske iz
2 Aedae B3 Al a4t Fsn e FAEFE e, NAFTAS] 73
S FEZYQ EAS Fxtel wWeol IIANNBME AFSA(MDebt Securities), WZE
o37]9d(State Enterprise) 53 E£42<e  “AHAI¢H(Ordinary Commercial
g gelA wjAA7I 2 310

(Loans) It
o

Ll rir

Contract)

3) FAFARY oot =3

Ezlo] A% Zo] ZAEAY T FHH YEoU FAFR AT THYUE £ 3
Hol AauAel Exat g FE Fu e, olv FAPEE FAAY dEg
olzo] Wolel e AR 8T 710 Hu UL Bl EF FARH]
Boysl= 29 o) 9(NT : National Treatment), # &= t]-$-(MFN : Most-Favoured-Nation
Treamen®] ZalA2% EAsA Aate] HAAAZACust Send)5e BUEHE FoT
7]&o] Ha Ut

Adubz o 7 FA| BRI FAHEAM FAAE AQQH PR FEHEH, 4F FAY
Ao A= 9 (Nationals)Z+ 7% (Companies) .2 FA AW, @I %UY(Nationals)OIE‘r

% BAGPIE Bk weh ARIA)E AckRel ol oet AF 27ke FAS
3 Ao Fal EAPAY FAR IFHIT Jonih A olF FA e ﬁ
Fetm Qe ASTE A a8z £ B EEEE ol#H T AAA Yol ¥
of Beld iR EAFAME dutdoz fidyle] HARH, 5F £ £FF
globe #Agle] Tk M-S et T2HQ WS Fu et e dEA 4
2 A9Rrd o=z diulsazt IAEREFAA B 5 Aok

Expape] ZAL Fa FAAF FAFH Y BEE de dde] Hexd dFE e
s =23 71Fo] H1 Y&, BITE £33 & Fx1gA oy} ICSID(nternatio-
nal Centre for the Settlement of Investment Disputes) 340X = Fx}xle] o] F-Eof
A Z&A 7L F1 Yk ICSIDECE A252 A28l e ICSIDA FAE A8 ¢

10) NAFTA (North America Free Trade Agreement), Article 1135th).

1) vgae-gtebzte] FAFAEY A1gb)els ke 2ol FAsE Aok “The term ‘nationals’ shall
comprise with regard to eiher Contracting Party : (i)natural persons having the nationality of that Contracting
Party.”

12) At FARAFAL FaEA AAAL AT W G BFY FHE 253 AE A Ao A
yrl-¢-23bo] FAFAFA ALz @FE A2 & F ATk

13) 723 AanTz GAEAPA AlZ@Te] JFE &3 #th “any entity constituted or organized
under applicable law, whether or not for profit, and whether privately or governmentally owned or
controlled, and includes a corporation, trust partnership, sole proprietorship, branch, joint venture, association,
or other organization.”

14) ICSIDE oF-L 1996.10.14 LEHow, A4 1437050] 7F) = Aok

i

i
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@ AAzACZ PARARAL e AR FAE, FAGAZY FHo| e
ERE AL aFstn lon, BARX T 24& 7H At B8 wiAE 3
£, ol FARAZY FAL 71 FAAE TH CSID 5o FAAA PALRE
AZ Fart glo] FUEde] 25EAE B3t FAEAE 2T & W] WEIHD
A= RN FAR S5 T Je A% e 2 3, O FAA
A% BITS Aze] 2He 27 2 A%d SARAZAY DA A4S e
o5, @ FARATY] AYAE Sl Z}'— stz WAFAAe] A9 Fa ALY
(locally incorporated companies)o] FArx1=e] ZA-& 2t 7] W&o #H BITE ¢
48 PR AL ZreAY AR, @ dFF7t obd &9 FF(minority shareholders) %
ZH8 FF(indirect shareholders) 5-9] ZFEEAAIE BITo| ZA3IY FAE AAHE AR
A& ZEA 9] oot o, 7] @9 2% ICSID e A25xoM e FAA T
gl oz} A9 Hdolgt EATgE B3 HAS g=ele]l &F e FASE AF
el gele Hel MAE AFEAes relz @ Afls 19 T4z
A9 ¢ 9=2 PPsD do

rS off oE ¥

(2) FAFAFAL 2ot 8

1 FAEH o

FAYACIE AT 4509 $AF % FANEE FHoz YvHoz 1Y u
2 BEAPRFo A F I} ol AFAHR] Ao AFste AL FAL FARF
(BIT : Bilateral Investment Treaty)S @&l™, dA 2500970] IAIzF FAFAHe] &3t
3 Yok o3 FAFF-E FAe AE F dAAA Ao 7k £k T2l o
g v ook Skl vl A dozREY B 3 WS 71 e F
ARZGEH ] gled, ol A EAldte AL FAFF A dFES AAsta 3
o a2z Fxbe] AEA A (dF 2 APelAe] vapd dif 53 2ol A AR
sho] i@ WE7EX E=FZste Rl ded, ol d2AME niF, Autte] FAFIR
4, FLFARY Fol At

i

2) FTA% ¥4
Ao} FTAE Z7izkel AEmeld] Qo) BAddzhe Use 92 g ghoz 2%
shont Azol A FTAE 4Eme] A8 2w ohet Aulzmdel 473, A2

15) A252 (% “eptA g TRl & g9 AE wIch (@) A23E AP £E A6 A3l w2}
AN 2E U L FAAT BAL 2R FAd 3Farz Fe A 2T 2 S
ol9le] AT FAL 7k AR theh, AET At FAGAITY FHE /R A ol EFHA o}
Ytk
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EZAQ Afste] g0z wHsiA =HAsd, FAEF
2 BAACRZ T9¥ Z& NAFTAV} AZAHHAREgn &

& gk

ExgAel SWeld FTAE @ FAYHE FTA® @ RPRozd EgAsn ds
NAFTAEDo] 7|23 FTAS®] §37% @ FAYYE FTAY @& 2¥o2 TIN72 9
A e EUS) FTA 59 #3032 7883 e, EUY FTAE EUS| A2o|§ Zopo|

oEd B e Tdelw A 1A
AE Tein A 9T " £AEEY 7

A o
%“—Zﬁ}% A¢ 97o2 s ko

A AT A ATl Af2e }
ARz P FARRY 1R WE
% BUE Aoz o demel Us

3) FTA £23%9 a4

Ez22 G BT 44 st e AU BAE fAs] AM e |
A g ARHQ AL stk Faate] gAedM e ¥ R AAAMAN A Aol
gk Z7tol] 2Rl ZHE-E Frlete | ol 1 FAp BoEA R oibyg 2
Folo] ATl E I FAle dAdz AYPHA] FE Aolvh =3 FAFAT] 4%
e nE&EFA L AEHYES 5l AT BAE BAHsS] A B ;oA
AT el f-x7F A desith v YAt WA wEel] FAAE S
Y3 ol® WA T A5 AR glo] ExbeX=e TR EE MAATL e xR}
o] FAE B FARAE & F A €t " FARSY FAFAT] 45 2o
el 1A 9 Axd A FAFEA ] A8 aFHm UhD Ak ojnje] £}
Ao NAFTA Zo] FTAS} A& Aolsith. NAFTA 59 FTAE 1 F&ulAte] H9o|
A BEAEAT Aoz} Ak F, dukd ojnle] B AEY ARFEE olFWNE B
Fate Ao, FTAE o|8dt B4l MdS Fustd FEolv Mulx Fo 79
Aute] 2R AL o|F S FEetE RezA B B Jides AgHch gt
Ho2 AR F£EIQ uF, 4B 59 HAAFEL AT AFAG dFS "AE
FTARTE AAE9] olute ¢4 HE + Ue FAFRH L A58 =] FTA A2
ARz FAYPR S Adstei ks

T3 =T 5o FARATY e AT ARS FAsA »A FTAE
ol Thgoll AEFEAZTQ MAFoz A H4EFE FEFIH] Astq AL /A7 A
Y718 Qs AANY, A BARRA T Jazte] "o 9l FTART: FAY
Aol $XMA Atz B 4 ded ol I dEAME 20039 1€ 19 EEdE FLEH

16) E A A9, $m FTASH F234, 2006. p.12
17) 284, FTARAR AN Z, nedigtal HA18He) =& 2005. p8.
18) &3 A AE, 2005. 10.26. F4HtE BAAT A F3 Fokrlol FAFTHAIUNY 714 W4
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Fgol 42 w981 e ¥Y FTAS daedoldn 2 + Y vl3ste] FAELol
YoIME FTA AZe ¢4 FAERS AZAAE FHL st A% oA g shio]
t}.19)

2. FTA ¥4349] oyl

(1) il gelst A48

-Erzﬁaw Agode gwdoz RRel AAAY A4 % A Aeshe Wan
AgHel Awrgold Y@ FAFAL Tu Yed, oA BFE 3 Y Faw
va%u ggagolch gxol AeslE WAL O 84 2899, © 94 48U,
A AguY, @ A A8 So= FRY 4 dov, 1 Feld nt 44
9 5oz 729 % glon, 1 Beld ue AeuAs} debA Bk

<

2) 9% $2 9 Fabxpel] R S

94S) AU BYo AGTH Bl B9 AL 1Y T4 L A
o W3 et A8 T4 2 Babael B d$E 1 wmiAe]l JEAY ot
s
B o U UeE Rolsjol s YR g%, AR 9} m, AdA gl
g Aol7h AT BY - WEP geoln ARAA 2R A, AWl FFeh
£ W% S0l 71e59] ok

(3) 54, 253 A Bz

FAFR Yol 13 383 Ae I
2 A%l e Rl TARATE +
A0l BAAY JAT AP e
e ZAE Foid SIFAAE TRALD AFE F80] BAF Gek TARH
HE 8 2 24389 Fohe 2AE AV HEHAME 2208 Y9 B 47

B EAE PADA A 5 8 % FAAE AR 2o W 20l Fasiclo)
shed, el Welel BAAE A 3R - A% - FES B9 483 4Rl
wael Qo] digalel ged, AAE F2 wEE FH0E & AATFel Fshel

gton), AL F2 NEEATES TP AW AFolnh

19) KOTRA, 2005 1~49 tiu]253 205 A4, 2005. 6. 20, pp.10~15.
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4) FARE 9@ 29 35

A42e $TARE AATA APAQY FHole & & Y€ WF FAFA
A $2% 242 1293 ded, doke FARFAANE SIhd0] HE $o
A3 ARG L, 3 FAANE O AAYel, @ AR, @ 7 A
2 Wees FRHm Uk

(5) A9 HF=EA

2aAst SAGARANE FAUA AN D A%, FAAel Aol AN,
Ezlzle]l ARE 5L o2 BAo] @AY & sled, HA" B4 ¥} HA
sol A%d gAe FARRY AE4 2w AoAY BAn @ 4 Ao FAR
AL s)Aste e A FH(Negotiation), Z7 (Conciliation), % lj(Arbitration), 2
g (Litgation) 5o Dtk o1F FAE AR FARl cdotd 1D FAA)
ZARR st B dste A2 25d IAEAC slolA P Eustd
oz 2o AZHE FTA 59 FARRINE ¥ 7420 = 2oa29n
24 FAE st Ue Aol drbF otk

(6) e Al

QAR Faolt ZH3 Soz AalE AT TR Aol AN SUEAS
& FAZe FRs|RG R So| FA} e ATAL U WA £ 3
= AL gussd, o= AR AAUWA F vlFe 8HHEAFAHOPIC : Oversea
Private Investment Corporation)e] 4@ dAlxlolA 2 A7 ® Helglm & ¢ 3
G20 wadAel 3o U@ EALIAS wed Zrkel Agde FAURARA
oA B 2 FE ol YwrAAU, NAFTA AL £ 3o st BAH
o) 28L& T @gx Jou, 3 - Ad FTANAE A10.142M JHAE AF st
=S

3. FTA ¥xH2A2] ¢} Je

20) KOTRA, 20053 1~49, tu|5&53803 A, 2005. 6. 20. pp.15-20
21) Sorherajah, op..cit., pp.1-4
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o Azle} o FBAE H 2o A7t A kot o
AFAA RS 3712kl 7J M FAFAA k] o] £ £A7F weH, o
ATAA o] ADGAI G old ABAH ofxie] Wate AkPAtae] AekEd W
A7 5ol 44l d3 itk
ARAE & A} 7k RS AR ) B N FARE el EAE
ArTt ol #AC B A dgste §HE& 7T e, ole ARTE
FARE AT7IHol Al FAP g ARBREE A #8E  UeA
Bol oy e golg BRoR A F3E 4 AeA oAfdl Bl
whdo], FARRA TS Axe] AARAE A A= At viEAG Avele 2
2AAE Jedz 2hes FAsn, ZAEdd FAHES AP FALE
PatatA Aok A FAA ] £ g%éﬂ & PRHAET o 2o
© dA=e AfeoldF 22
@ @A =9 BA - 2A - A A *&3'%}91 Wstel] ot dAS Supdate] Jie, dE E
 dFARAFAe] At A 24 - /R A %l*g-é—t— 4
) —Er AR AYS 24 F de TREAFARY Ee AFH SdAds2dewt
o]}

ze ergsizaeln sukd] 8 Fazbr
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I. FAZAEA] A2

1. FAFAHEA ] H2AE

(1) FPE 53 2492

E8R 2o o T BAsawiczE dutdeos AEAHQ B AT o
250 o} e e FAHE AUz Ut AR, FAFATY SRS T F
ARAL BN 2] AW WE AN} JbesteR g EAATL olF Asis) o
329 B, BASAA BEx432 FUELl Aiste A © B4 dEARR
Zylo]l Yol TAHE ARL HS £ goke EAo| glomz A B4

22) AEA, FAZAE, BB, 1996, p.523.

23) Guzman, Andrew T., “Why LDCs Sign Treaties That Hurt Them : Ezplaining the Popularity - of ilateral
Investment Treaties,” 38 Virginia Int. L. J. 660(1998)

24) &7)4 AFZFol|T ERALGe] AR £ YRE FEEE FAGAT U ARt AXA F
Ao Beolglele a7t 7HAE Aelst 9 Fo] Jge wXA odths FapAepte] 2L T

25) Guzman, op. cit., p.659.
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71%e] =7l ol g, @ ¥E RAZARIQ! AAet U] Sy dolst strzte
FAUAY RAYH] A 2o AHP BANAFTol 2 F glvtn & F 3o
olgg FolM YZEAAG FARAFY FAZREH ST B A A,
= EAA Y] Bao] B FAAE st fuwdeld FALE T2 Fo TAAY
& Agsle Jdurso Aws} o]&d F oy of W EF FARY EFol 4
AuEFTAL PARTE Bgo] gla, Y B3] BQ ooz HIFeEm Faw
AL FHzte] AANEFAR HSAZ @Al W] Wi HAF FALRN A Wl

(2) FAFA 3 FANE

B dFEAATY EAEYE §F Iviel Suikde S8 ddsted o
E olin Ze Bz s IFAFA] &840l vE FAHANUT TAAEE ¥
& a5zt vle oy FHE /D ded, $9 EATARE] BETE UL
2543 FEEA gn BANAC F82 AAEE 222 AT 5 dve Mol
2R ASG FEE s Solch £ nke] WEA o] 87HE £ 4
23 Bole] AEIE FAJLR AT & sleH, MR § BT A FRE

To] WAANE SAWH LS HTHE & 4 dokes Bl Atk
2. FAFA 713

EARYL Pl Afo] old FAR A AME +A 2T FAEAE =
23 7|#S Adsior sed, dA FAEA sAv|BezA Jbg g 843 Sle
AAEM71 B ICSIDelth. 1 9o ICC(EAEAZ e FAFAEL, AdTAZTA
HALCIA), 25E2 83U FAHE Tl 42 o]&dm U

g g¥Ee BITYME 24 LA ICSIDY]| 3]3-5to] ICSID Ffoll ME FAE
g AL FAstn Utk = 54 FA71BS AH5HA] 3 UNCITRAL A7t nh&
ZFATHE FEE A= A, ol W AT Folg EE I Aoz oy F
A71BE Fokd FAEAE AANE F A Bk ICSID FA daxe FEsi=
sz 97l 1 gl F8 FAEA FAVEE d9Er|= drh

(1) UNCITRAL26)
BITA2] EA&|Z 2] )23 (Arbitration Clause)o] vt #j4] ZE BITAHe &

26) United Nations Commission on International Trade Law : =ta] A #Y #1138
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A& ICSID FAo] 2R& 4 le AL ofrh ICSID FAE, § FF A2529A4 Al
obz¥} ghA = 2] FAZRE EAT YEL —r%“w o #ER e 13l
M & ¢ gix%ol, 8= BITY & A d=e] ICSID FAE FHAtHE o= & I7p7}
ICSID okl A|fzo] ol ICSID FAE o[ 4d 4 g17] W&ol ICSID Fofe] A of
Zo] obd Zy}E 7te] BITONE BE =4 ZA71HACSIDE Tisle)S AAsA] &
3 ‘UNCITRAL FA7FE0] wg A Sny #3835 A-$7F dok NAFTA A F=(v)
=, AU}, AAF) ksl YAZE o] ICSID ko] 7Yool ol B2 NAFTAC
ZAsH] ulZ ICSIDe FAE AR 4 ¢Vl Wl A11ZFAHe EBHE £F el
UNCITRAL ZAE #3383 e} ol# @ ALY wl&e NAFTAS #d3 FAEA 7H
tlE ICSID7} o}d2) UNCITRAL ZAjo] @& Zxjago] Bk

UNCITRALS 2 &7} ICC ZAZFAHLolY LCAGDZAZAE NS 2L 4
A ZA7|#e okt thuk UNCITRALe|l 1976\ d AR T 241772 (UNCITRAL
Arbitration Rules)S 7} 3 BEAGAIAE0] B3] Ao EAFEHcE 848 ¢+ 3

£ Zolt}h ICSIDY ICC ZAFAP LAY FAE BF 71BCIDFTASR 3t g,
o|2|3t UNCITRAL ZA|7& ol g FA9 A%, Hite] @3 s AR Fej=z
Aol WA T Y F Uth

(2) SCC28)

ICSID < 711=3ke] A7} ol AY T 53 FA7I#E A A &2 BITE
BAL FAAES oy dute Mgez £F FAr|ded 7 £ gled, 2 F &
st AEZ 249 5] 9] &(Stockholm Chamber of Commerce)] g3 (2% SCCe 44
ol TApge] FA WY F+ARE0SE 119 /DS 2Y B 21989 shed
ICSID ZA)A o] 132710193, Yoix] 9774 7}&d] SCCol A4 gl 2" AL 13
dozd Q924 7Y M BE FANE Adstn Y= Aoz oA ATk =
3 Aol 7+ BITY| &A% FAEAQ Mr. Franz Sedelmyaer v. Russia’ A}71(199613)
7} =23 A3 7+ BITY] 243 FAEACl ‘William Nagel v. Czech Republic A7
(2002'@)o] SCCofl H4d HEHQ FAEAA T

(3) LCIA
AAZA A HY(LCIA : London Court of International Arbitration)2 ICC =52 H

27) 12} ICSIDE e 7F¢laro] ofd Lol ® ICSIDS) Additional Facility Rulesell W), £ 7ts dZo] §
oF 7l Aol ICSIDEALAE 0188 + 3

28) Arbitration Institute of Stockholm Chamber of Commerce.

29) UNCTAD ‘Investor-State Disputes Arising from Investment Treaties’ 2005.
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I 3 A AAReR P de gl A FAs el SCCY A9 mRIA R
GAAIES] o2 LCIASl A FA ) wE FAE 3 HS o] 7N FAMAE
AP ¢ glo), g r#AHe 28 FAAFT S ARITeE Faetn Ha #d 4

H= € 7@l w3 Ee FFolth
3. ICSID &)

ICSIDE 7 ARFAA AN & & ARl FAASY BT ke FAziy 24
WELS EA4E 23 e FAE Aste Z1#elth 2y ZAAAEC] FA AR

E RE ARE A ske Aol oim, o #gedE FEFshe AR dsto ol A

g gt} ICSIDe] FAAA D FAAERE ofsfer] sixe ¢4 ICSID B
HA dsE Fevt ok

ICSID #&go] gt gukel 4L ICSID o A5x4 2 $+ Utk F,
ICSIDo FAE AA3r] Aside T A25230 o] FELUA © EFTAAEC]
g3l £4& ICSIDe 3 H37]12 M Fosta, @ FAfdlA Aoz LA HELS
o] BEAojolo} 3im, @ YWBAAZE Fopo AF=H(EE T Aol ICSIDA AH 3
a9 dRzFoly ylEholojol da, Aule thE A Yxe Folojol It 23S
BE F&3slojof k. oj# e 374 g7do] FAEE A% ICSID AMFF-E Fal ARdol
g #ddo] gtk ol f2 FANAY A5E A-GT. ofgfdAE ol2{g ICSID FA)
o] B AL FAHAoZ AWHEI ICSID FAHAe] Hes Adgr)

ofje

(1) ICSID A2l =#% 27

D PR

oJut APA}ZE Al (commercial arbitration)®] Z=AAxLe] GAAE siE Aleke] FAlx}olH
F¥sta g8 5HE Aol glod, ICSID FAe FAfele dF A& et dee
AR A FZolALr B 1 XA (constituent subdivision), 7] (agency)o]o]o} i,
duiare g Agxe FHlojojopditt. waka FABARAE BF AGIolAY Ee
2% Exskel Afole ICSIDE] Bako] vAA gol FANFE B47h AR

30) Article 25
(1) The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an investment,
between a Contracting State (or any constituent subdivision or agency of a Contracting State Designated
to. the Centre by that State) and a national of another Contracting State, which the parties to the dispute
consent in writing to submit to the Centre.
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2) AR SA T ()
s AL ICSID A9 35sl7] Yaie AR BPFARISo] Fal A}zl ICSID
of 253sl712 MAd Fesior Fh.

3) HEMS A

Fok A25ZME A ICSID FAldl BB 4 = 29 gL HEN B
(Legal Disputes)2.2 A|3stm ek 4 WEFe EAulo] ICSID FA|Ex o] 3%
4 9w = 2AL, ICSID kol FAAYL 2 Ex#HA FUEtol 2ol = Aok
of FRE 7 B A, oTel BY Aol Taske] AeRE AulP AFHe
2 Qgso] & WEA B 4¥ont O FEAFY FHSHNationalization) S E
@ FAzleh 2 BAGES shdeld Al F5, WELS ARSNOR Wise 23
o Wgel BB BAEHH, THo BAY B, @ Bl AAAge) BAD
2Ae I3 Ao oRioldl, @ Ay 3F3K(Stabilization Clause)3Do] 3t ol
g, Aol AR T dxe AMuis 22, olsi@A e} FE(Conflicts of Interests)
of T3 BAL Yutxloz ICSID Fokel HgH el &3] ot F, AT H 7
Al oozt Ze @F olole FEN A AL ICSIDA FA AT + Yk

4) FxelA AR 24T A

For N ZAAA gl B Ealo] Exlels HPH o WA THArising Directly)
249 AL et wmeEbd Bel Fab AT ARAEQ #ES A e A
(Peripherally) A 7& @ote] #Ago] vl A gt} “AH = (Directly)’ olghe dnle Fatet
sl 2Aiwle] TEA(Connection)S ojulale] Za] B AL 7lElvle Aol ohth
w3k ol AHA L @ Bxrt 9= A FAH(Direct Foreign Investment)d <l
2 ojn|stE AL oftl ICSID ¢ AAFA L] FAANME, AP ol Fal EAo]
Ex9) ga]@ o g DA 3 B (Reasonably Closely Connected to)S 23 S1-&S ojrlgct
3 5te] ol2lat a7ld] el AR VFRGE di 9T 4FE Bt

5) ICSID #&e| &)
ICSIDe] Bdo] At=y b2 P2 Zw zte] Exol APHoz WAF WEA
o] BAdvt I3tE T ghe Yok A25F A13Hd x| slo] 9ok webd 2o =

31) s ZFole g FACk WY Ex ARE FESE FAGAT TUUF Agold A
A7te] Eo Qloly, 27t A% NAE Aol R 4 vAA ol gttn e FAAGES 2%
& Both ol £3 AATAGIN B 5 ew FAA P4 A¥e] 49 d5g B

& Aotk

o

=)
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st gekol ulA| Tl AY HlAt=e] FRQA AL F, Adme I o HAtT
Zrel A me A= of uAlgE 9 7] B Foo] HEHA ot
ga Fa8 ABFEZQ Hahdy Az 52 T3S gelolvEste] A8s Ve
2aA0ke Adste AT UDEAAEL, ol IUirt ofF] ko] A Yol of
7] W&o ICSIDE] FAAEE o] & = A He ARl EolA HA =3 FAtet
ARA oz BAHA o Aoy 7&A, 344 T FXFH 4Z4S 7 AMEQ
of #3 A 52 uEg uPHER AHZe A o] ALHA o) ol
Aed #eo] EAHL /QdstnAl ICSIDE 1978 Additional Facility Rules(¥-7117%)
g ARk

Additional Facility Rules®] &30 2 FolHtiz ICSIDO <1d #¥o| didtte
4L E 4 glty. =, Additional Facility Rules A|2% (a)@32e EAIFAR] I7F e
kel 2&Z7F Fol| skt vl Aol ] Wi ICSID] &Pl &3kA] ofhyst
g B g E, AHEFo] T o e FAEAE P @3S Rvda
Bech. metr] FARFo] ICSID ool MWatAl RAY, FAAZE FFe] vl

S
goldels 4 BAR F Wil YU VReAE $He ASelT o B

I A
o
oft

S
AL ICSIDY FR& 4 UA Ak a2} F& -2 Additional Facility Rulesol] w}
2 Axe) x|ats, Yok n2 Axiel nlAria cFiel ZEzpz ke AT

AedtPE e WMo gitke olth

ICSID AT F8) EAo] ‘FAA JPHo LT 2] o7l Hgel] ICSID
o] Bl &aix % WELY A diME FALANE £ AT 7RITA2
Z ). =, FF A252 A1ZoM FEL EFH FPAA Fx7E EAHE A57L
oljels, T WEFY ¥4 obd AMIZAKFact-Finding)el] #¥ £Aclghe ol
ICSIDS] B &5k e B4 94 AT F A Sz 2HHR2R &
A@go] o=t

(2) ICSID F=A42 A 2] sf L
1) FAAEzte} A
ICSIDo| A o] ZAAx}ol= ICSID A x7HAI7F2] (Rules of Procedure for the Institution

of Conciliation and Arbitration Proceedings)o] &5 &6, o] oA FAE o] &3tz

32) Additional Facility Rules, Article 2 (a) : conciliation and arbitration proceedings for the settlement of legal disputes
arising directly out of an investment which are not within the jurisdiction of the Centre because either the State
party to the dispute or the State whose national is a party to the dispute is not a Contracting State.

33) Additinal Facility Rules, Article 2 (b) : conciliation and arbitration proceedings for the settlement of legal
disputes which are not within the jurisdiction of the Centre because they do mnot arise directly out of an
investment, provided that either the State party to the dispute or the State whose national is a party to the
dispute is a Contracting State.



156 HEHE B17% H2R

L RARE SN ARRZ A A ZAAHAE AEstolof dch AAHMdE T
AR} oo 27, IAANEAL #EE F Ue AR, AFHAANES /1A F deHF S
Alz 2 A2z). FAAEED FEs APAL Aol FAFAFTO] obd ©hE A
Zo] Zylolgh: A, Fapa Lol FARAZY FHEAo|v 7|#L Aol FAR
2o AT FAGIS BEHsIA ol o] Y AF 2 FEEFY A252 A3
2 PR, SAd ST 4z, FAATL FAFA T AEE HAA A+ ol »E
Aekze] @uloz FY AM 5 FANAA ol JlAstdof At} ol 8%
FH)sr) et shd "l A Ao S8e FHo] 27HA o

2) AFE-Z-AH(Secretary-General)2] AJA}

ANRZAe HeE e B AlAf(screening powen)E 7EA|H, ©|& F4 1CSID7}
Z Ao giEl #EAL JRHEA ARE gt FATe, AHE o 24 A
Ao B AAE Fa, Fa] BAo] ICSIDY BHA ¥ glod 5 ARE F2E
ARk E et A28z A3F D A36E A3, AFFAAA ol T AAEE FAT =4
& AL ICSIDY A3 R TR E e A, FAAHAC] glo B3
#ah g wol gl AE ICSID7F A 8 7HeA S AR ®¥Asty] Agtelth

AmzAgo] AL AAtete O FES ARVIR ARFT Ao AdHe SAZAS
ol&d 4 QA Heul, AARITAY] BIA AR dstde BEEAAH] EHA @7
w Folt}t. 2y AMREEge] ol TR AAFEA el A AL ohH, AUAA
APl 3 olo & AtFol FAAR Foll AV F Ut F, AFTA| TANUA

zegvn M SARPR] FFA gl oo E AVE F de FAAHAe A3
4Fg nxE AL oPUHWICSID FATH AM4l1E), FARFFIL 79 Fol A
Jole ZajAlalda HAoA Bl FAF S Ehd F(preliminary objection)
o2 F3E + ok

2 m\o rlo

W

@

Aol g ANt FA
A}T%b AZE NRES AR T 5ZeRE A oy $2F AAx
APaE ARZEE ARANA o FAsT JuhgelAE 43N R 2EA4
4 Aol Be@et As, S0l AR CSDS FALAE o8

EEoln.

g 2 g
o >
fo re

U
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Qelgos Ho Aok o FARYR P BF YT R FEFAL AR
Aole] 58 et gE ST Ak FepolA ool B #9F BT L
ABTZQME T AIZE Wolth W ANZANE FAAL Furrrt EABARL A
oz e PR A% FALD) gl FAL shAo dokn FHS ek
St o] TR FAVAE Aol FAel g B AFHE A9l 445
A opigth weldl 9% FAVHY TN A E B AAHl FAHE Q
ol ook QTHICSID AANATFH A3zZ). FAE Lol AL A g€ AR
SFAY FPAA SR Al Felol EgeA R@ A, ICSID 2gelAs
gge @Ak de] aqel wet ok ARHA 2@ FAUEL A sdor Bk
A30z 2 A38x).

gop A9z 2w EAGAAY F4% 1 FAAe BARY e AN
& guo ae ol RARAAEC] BEUMFAAE A2 gaAY &
AAES Fzo] Helsid WM AFol: H85A Fech ICSD FAFH A2
ALY d WaptEel A FALSG $IE T FAAL A 43Y F
gk A%, 39 FAAeR B FAWFRY A FWL AL g @ A
19l AL U FAL A £ Ao

5) dxre) F2
ICSIDY 3 2Age @ BApate] gold o Axte] FAACSID TATFH A43z=
A1), @ BAA sl weig sHAWH(F FH A3 A239), @ TR 8

34) Article 37(2) :

(a) The Tribunal shall consist of a sole arbitrator or any uneven number of arbitrators appointed as the
parties shall agree.

(b) Where the parties do not agree upon the number of arbitrators and the method of their appointment, the
Tribunal shall consist of three arbitrators, one arbitrator appointed by each party and the third, who shall
be the president of the Tribunal, appointed by agreement of the parties.

35) Yo ABSE(FARARY T ojshd ApFEIFe) 1A TFE FAY ¥ 904l

36) Article 39 : The majority of the arbitrators shall be nationals of States other than the Contracting State party
to the dispute and the Contracting State whose national is a party to the dispute.

37) ICSID Rules for Procedure for Arbitration Proceedings Atticle 1(1) : The majority of the arbitrators shall be

nationals of States other than the State party to the dispute and of the State whose national is a party to the

dispute, unless the sole arbitrator or each individual member of the Tribunal is appointed by agreement of

the parties. Where the Tribunal is to consist of three member, a national of either of these States may not

be appointed as an arbitrator by a party without the agreement of the other party to the dispute. Where the

Tribunal is to consist of five or more members, nationals of either of these States may not be appointed as

arbitrators by a party if appointment by the other party of the same number of arbitrators of either of these

nationalities would result in a majority of arbitrators of these nationalities.

ICSID A7 A4320) : FATA) WA Aol, IAASY 24 o sha v e XY F

Aol T TG § A9, FARAR TeHy FAWYRIL FAHA B2 ZH) /‘}—r#’ﬁg GAE

o Mm adoz Wae FAS Hsle drk

39) ICSID %472 AU3ZQ) : FAAEo] ATl Al Aago]l AW e Selcetlemen)ZA Y HEL A

38

=
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Hol o8 BAFA(F 77 A44z0), @ FAVFR] BAH(F FEH A1) F, TA
Aoz 229t @9 A% = #Fo] WA Aol GAAEo] Bt 3 A3
Aol Fe)g 7% FABVPRE 2ABAS 4L WeAY, TAA el 834 n2t
dolg zAo] dzsle ZAWAY Foz FAzME Fds Aok AV R
olg) BorAlgte] tiE FARA ] WaRezAN At FAHE ¢ B3 FAA #
utaeo]l AR oz AW (F Y A48 A1gHD, FAJNL F X&Zéoll & AEed =
=oAL AR 4 YK G A48z 4.

6) AR sA JY

2AZARA ] A A7 FAe BA HABA =, ICSID k2 ICSID
A WHRA AR B £ 2 Ay FHS FL UK AS3E WA A552).
©X ICSID9] ZARAL Fokol FHE A$E AYstae AuFd EEIH £ A
tho] thAte] H#] gthm st 1 A4S IIsked 2R FFESF ASBE 1
g, 2 AekRo] ZARP L 14 e AeE Fdstm a2 WF o Fd A
Ao 922 2 We 22T Fo| JPSFEZAS As4z 19 AHsT Uk
T FoEe EAREY 59 2 AP 9F BIAV|®E ICSID A soF stH, A
¥ oA WA 293 HYL Fae AT AT T AR o B
B3 g0 ICSIDY] APRZA o] AZ3 B Fo| FEE A Estjol I

¥ -

(3) FAFA FH&

1) N8

ICSID @<t A52ZcNE ZARAH R o3 WA FARF Aol sl 7385t

1 glth ICSIDS ZAHH L FFAIANA FFHoln F&H S ZAR t}eo AaAQl
A2Abgol AFee A WA PAAE ART FAWE A2 A3 T £ 3o

%
ABR HA2AHE ok A2z A1l dASD A A @, HaAA

S BARG 1A% 3 UL BNAEZ 8T A%, FAWYFE VALY G40 0 HHAS
& 7)Aslol S,
40) ICSID FATFA AMZ : AFGAATE FAYAY $28 278 3%, FA

-l)l )
ol o
8t Az
4 8
32
e

AR Be A9 AT UYL AAF R YRHEA A3 E 7ee Aol
Btk 719 Ul welel SAbL Gl A4, Bt AATRE 58 fow gao, AN
Fu amae 4As FEE Baelot Ho wae SAEA} e A A Sear

41) BAo WA AL AFIFL FAe ARE bAoA FH-3ok 6}94 “a‘H Aol £5%o] ARA=Z
FE} [Fek A492(1)8, ICSID A3 A48%]
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A Al 28 AFRE WAlstelor @tk aEE AxAMRE O FARFFIL A 7
AEA gge d, @ FARER} Al S F9d golyde A, @ AV
B ZaQloA HMF B (Comption)o] ALTHe A, @ 71EHA AAFAE FTis
A utsiAatts d, © FAWYl B olfE A €2 H Tl U

3) E1H9]93](ad hoc committee)
ZARAA 27} AEER ICSID &GolAtE] oFe FARIG FolA 322 FA
Qe HAstel EWUES FAIHIAY A52Z A3Y). FARFE Y ZABH 59

ZAQe EWQsol AAE, BEFFApTOt BATARL] &% ST FHlelof®
ot fch. BHYIE A& Fob A2z MG FHE AFE AR st FAR

= gRE 2Eg & 4 itk £§ 2oy A SEddsle 2 WE
o

AT + Aok

4) FPFA 2%

AR Ha Ao wet AL} FAHE JPFAE Pk AR A
s FAAHS dob k. WAL E JPRA AFMNB) FAARE HES B
Faltn JAHE A AR FP FAITE A WAk @ FAFA
= =999/ FARE A2 B 2RE Yk do AgHoR FRAH F
H2AHo] 7ZAEw Fa) AR L P AS3E R Aseze webd FEHE 22
4" 5 gk E3 Haao| A4l FARY HaHE FoF A52% A6l
3 #49 A2e FARPR o e FAHl WA wzix] JBL + Wk

5 #Ax F AR

=99937 ZARELS A2 L Agstel BFL AL AT FAREL £
2 AT B B duabatel 83 wel A2 FABFRA oA FAES
ARG & ATHES A52Z A6d) =, FARPY ARt A28 35 PSS FA
AxS A Aol sha, d¥Te] Hid ARl AxE TR Fo ARl F
AAAE AN & U

V. FAFANA 71et A A

At @ ER@ygozie HQg 2AL ICSID 5o FAFA 3%t BF
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WA HBAAAE T4 D SARG AAol Fol Unke o2 BAA FuE A7
s, olo] ¥t N9 MelN AES w ek okele ZA TN 5% EA7
gE 1 ge DA B T4 ol U FAVHAAE AR ek

1. #2334 e &858
402 BIT 5 FAEB UL o2 S48 U4

ZAQANAe] AR a3 Qe BIT7 A2 - &7 Ao &
g8 2osie #EA i IS Arse B9t Utk

ol
28

A7t FARAR
S D RELRE
A~

49E 89 &

o
%
i

2. YA (Exhaustion of Local Remedies) &3

SARATO| %Y FAAY AT ARHAA £ YA TAFARR A
e 44848 94 SRexhasion? A& 27 47k Aok 1CSID P
AZDANE Atz eppAtRe] T FAS AN Dol FAGAT B
4 5 FUTASDL B4 ANER 87T Aok FARY ALUAE DA FARA
2o FRRLAY ALE 27 97t AQorkel2dst He|Le} 2 B A
o oleig Uge FHY TAEIE A gk

3. Fork in the road &3}

EzAckol} Ex43A FUNE EE BIT 59 EA4NZE 3o H59 ¥AANE #
Bale A7 Stk =, BAlo] @AYstH o]F FARA T Fupidel M AAA
olUw ICSIDo] ZAE 38T AR, T &3 FA7|R-E AsA &3 UNCITRAL
ZA)#Ad] wet gelFAl(ad hoc Arbitration)S 53 12T AAAE AHHoE FH s
= Zojtt.

Fork in the road Z3toldt Akd T EXFHA Fol -z BYEdAAE 145t
3 DFARE o1& 7hed SEWEY, Sl EE ICSID A §)E A=
Oe Axle 8L FAREE e Zolth dFE Bl ol=dE Vet T2t BIT A8
z AP “EA2rt BEAL AT Hedel AidAY EE FASTAA 7T

0

s}

) 2 el e wAlAe) FAgeE 2 #AS Wl glow, e oW FAFUE uWAE Aoz 3
Farh AdRe 2 Wool e FAlo) Bolshe zoR, e BAH wE A A Fael IR
g a7%¢ & ok



FTA SXEED BHHEHTOl 23t 917 16]

A$ aele due AzFoltrde FAE T Atk M Tddel Aoy 23
35U 479U 2w o FAFA e e HeHA gout vk ¥
ale) 'g?q 21121}101191 ATl GE AAE ol 23

t O{N
JFI
X
by
bt
e
N
&2
d
)

stonia’ AF71(1999 )| A =
RER u:zqo} 43e Q4] ool dEUel FHRel A2 Alasi) A
BITSl 27% ICSID 4% 438 RAAZ0] gin F4sie) $A83%e] 88
oJeg AZSHES ol FARY Brin B + GoPA 1 olf2 T AR F T
Ao o3 249} ICSID FAA A oA o] A FAA(Cause of Action)o] A2 Th2E2ZE
2 FRALE B 4 gz BAGI:

4. Ao £ TGS 4

g B8 A oF ks Aoz wAsiAY, BIT 5 FAARY
Aokzo] 9B oqukS 9oz o] AL EAE BITY AWIARR] FARA =
23] BITE Y9slSe olf2 B} FAE AHse 24F FARYF 3Ll
BITA Y] o] 29uA}3H(Breaches of Substantive Provisions of the BIT)ol|gt x&te=x] o}
Uw 7)E =217 9kate] o B9 uk(Breaches of an Investment Contract)oll 74x] vX&7} &
L Holt}h olE 33 EAol £AT ALY EAAA e FAERS BRAA
wel AT #EA A%y D F 7] wWEolh BITY WA <GS FAAL
Aot Aokl BRI FAAY gl ARdds IWHALE 3 BF 2
uby Al ExpAbb ICSID Eol 212 A A FARAZS BITAA 733
ICSID ZA@AREE= BITAS ut of o] deist duE 2z, A £ dsl
A oln] ABTIHFUWEA)l o] ] WEe] BEA| gvke ol E AVlEe
Ro] dutzolt}

|

Of

5. Umbrella Clause(EZ3 X323}

BIT 5 5At3¥4 = Umbrella Clause = Aoy} gey, ox AekTo] o=
A Exxtet AZAste MY FAALGL BE AFE QA5 Y A -E(observe any
obligation it may have entered to) BAslE RS Zatcl o2 23l ZAs =TT
A EXAGXZ(GE BIT Ak=)3 A4 Ade] of7E FARAF| fivtste 74
S, Akt 7ol BIT FANE =, Umbrella 2F90kE o|/2 ICSID ol SAE
AAHEHA "t o] wW Umbrella Z3}o] o3t Gedt Ak A7 €34 A+=
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a7 HE RAolth ICSID FABAAN 7EdlE o2 g Umbrella 23] A, A8
At Yute o] BIT Yutolel 4 AFE AT At} Slovyt B3 Fuitt 4
o zpo]7} 3tk

v.Zd &

EARA A9 AARAQ AolA s EAVF € AL BEAA AP gEenk
Aol wAstad ExpAs} ICSID 59 FAZIH FAE AFstE A
Aol &t FAWH e Bk AZe| o] B ArIEtd FFAYH L = 4
3 Alg)el Bedo] Eojrby|x Aol BARAItdle E thE £RAQ tHEo] oA
o} ol @ el FE ZAZ A4 D Aol MY FAA G| BIT &2 FAHE
oA Felg FAe] Wl sFskx| ol VA AAF FHsA dere H Sl
A 7] €t}

19904t o|& Exxte} AR 7t B A AXHISD; Investor-State Dispute)E 53 A
s A TR ARe SAREE AR APIA olvel A
3 Fo2 7lgeldl HAh =, BAFHAN 2 AL e e T R AR E
92 APES] AFEch A dRRe FAPFAME TS M da At
Al(asset-based)?] FH e Aol2 T3 o, o2 A FAAL ALE F e W
e AURA QA SgeA =3, =3 SARF R G ARde FARAS APl
ol % mayiA A#E BA e $el7t AZI=Ack. ‘Pope & Talbot v. Canada’
AFA(1999 )0l A SABA R 29E Ea dA @ A F&(market share) & A%
24 (market access) AAE FA ARE FATtn AAFF HE 3lew, 'SD. Myers
v. Canada’ AFA(1998d)ell X & FAFAZo] BoldS AYstn vHAE 85< & A 9
Al B2 gt AR v 317] wEolvt

ol@E Exto] Wolo] thalt B9 a A )(open-ended definition of investment)E &}
71 93 Avichel ol2 2k FTAU NAFTA 59 Fx# 2PodA s AdHA G784
(closed-list) W42 Hat3 itk APEC 3|7t AZA=E BIT FolA = Bl ¥4
< =3 QlEd, Y23 @A Z 7t FTA 962 E Tl el s Aok 22
AR Hele] Aol T gick vy gelopwelrt F7HE It AAH< BIT 50

Ho
.
w2
=2
2 e fe

43) “(i) the term ‘investment’ means;
(AA) an enterprise
(BB) an equity security of an enterprise
(CC) a debt security of an enterprise
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Mz A /] Aol Aol o)Al A|3HAQ(characteristics of an investment)E ZE A
st Uk .,_"‘} ol#]gt g7d] Rgatr] daie O 43T AdRMHE T4
B, @ 283 T4 WE 7idsde] U A, @ 2T AFFHol EAE AL 8
sta Ut

o] Wl A2AFEAR 5 HAEARY ZARAEA Za, B ARlol AYeziy &
Be BAQQx] ofd BIT Aol BAAAd i tEez A& FARHF AT
ol9]2 AH7|ste A7l 2EQH 22 o} g I Ui thES HIFEdo ol
Al Az B AL WA dside $H FAEA Tl Eoh €4} 2=
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ABSTRACT

A Study on Investment Agreements and Dispute

Resolution System of FTA

Tae-Parn Choe

This study aims to make a contribution to the promotion of trade and economic development
of South Korea, and, at the same time, call attention to the increasing trend of investment agree-
ments concluded within Free Trade Agreements (FTA) by examining theoretically FTAs and
dispute resolution and investigating systematically the conclusion procedure of agreements, and
the system, institutions, and jurisdiction of dispute resolution, and presenting these findings to
the government and investors involved.

The most problematic aspect in the legal process of arbitration involving disputes over invest-
ment is that of arguments concerning the right of jurisdiction. When a dispute arises, even
though an investor files for arbitration at an ICSID institution, the parties become involved in
another energy-consuming argument even before proceeding to the hearing and decision of the
original plan in cases in which the respondent of the dispute files an objection to the decision
rights of the arbitral tribunal. As the main basis for this type of plea, the point of non-existence
of jurisdiction is first raised where the applicable dispute does not fall under the range of invest-
ments defined in individual investment contracts or investment agreements such as a Bilateral
Investment Treaty (BIT).

To avoid an open-ended definition of investment for the range of investments, articles con-
cerning investments in the FTA and NAFTA between Canada and the USA adopt the limited
closed-list method. Article 96 of the FTA between Japan and Mexico applied the same above-
mentioned method of limited form of definition regarding range of investments and concluded
BITs between member countries of APEC applied a similar method as well. Instead of employ-
ing the previously used inclusive definition, the BITs concluded between countries of Latin
America and the USA are equipped with limited characteristics of an investment. Furthermore,
to correspond with this necessary condition the three following requirements are needed : 1)
fixed investment funding; 2) expected profits resulting from such investments; 3) and the ex-

istence of fixed risk bearing.

Key Words : Definition of Investment, Definition of Investor, ICSID Arbitration, Jurisdiction
of ICSID Arbitration



