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Abstract

Examining the standards of review adopted by the dispute settlement body of the WTO in its decision on
safeguard measures, the Appellate Body offers no coherent guidance or theory as to the legitimation of the safeguard
measures adopted by the domestic authorities. It faults the lack of reasoned and adequate explanation in the national
authorities' decision to impose safeguard measures, yet its own explanation of the permissible role for safeguard
measure could hardly be less instructive. The Appellate Body has consistently emphasized fidelity to text in its
decision but that approach can not work properly when the text is fundamentally deficient from the viewpoints
that neither Article XIX nor the safeguard Agreement establish a coherent foundation for safeguard measures due
to their vague and abstract provision.

Without any coherent theory on guidance as to the legitimation of the safeguard measures, it would be absurd
to expect WTO members to produce a reasoned and adequate explanation as to how their safeguard measures
are in compliance with the WTO roles. In the absence of a thorough renegotiation for the proper operation of
the WTO safeguard system, which seems quite unlikely for the foreseeable future, perhaps the unique method out
of the current predicament is for the Appellate Body to lead a movement in establishing a sensible common law
of safeguards, drawing on extra-textual guidance including the standards of review about their proper role in the
WTO safeguard mechanism.
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(452) 200533 RATERSRES , FURERE, p229.

3) FEvEhe ECE AU FAEY FAE5 talld Alo]ZrtexA g e o] Jsou dEade] B3R
Aoz FHE St WTO Dispute Settlement Panel Report on Korea Definitive Safeguard Measure On Imports Of Certain
Dairy Products, WTO Doc. WT/DS98/R, as modified by the Appellate Body Report, adopted Jan. 21. 1999, [hereinafter
Korea-Dairy Panel Report]
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AAPIEE Aol AN AR Sa gl Aol tiete] LA AV 7E H8shs 7]
FozA Hasltl WI0o AY & il Mojxyl=9} #aste] #%9] sd3Hgo| Argentina-Footwear
AR} Korea-DairyAFAl| Al o] F0] T} Korea-DairyA Aol A 32 Alo] Z7F=39)(e]3}, SGE 7)ol

4) WTO #7387 Aolx7t=e] whgaziel] tigh dubA <l sjAel] tidte:=, John H. Jackson, William J. Davey & Alan O.
Sykes, Legal Problems of International Economic Relations, West Publishing Company, 3rd ed. 1995, pp.598-603.

5) Alan O. Sykes, “The Safeguard Mess: A Critique of WTO Jurisprudence”, University of Chicago Law School John M. Olin
Law & Economics Working Paper (2nd Series)No.187, 2003.

6) olElZ, “WTO Ae]Z7FE AR g4, TEMES , S A4S, WER, 2001 25, AFFAATA T A3
LAY, TEAEES, TH AME, WEE, 2000, 25D, AHFAATA R B
A35%, HEH 2000.

7) WTO Dispute Settlement Panel Report on Argentina - Safeguard Measures on Import of Footwear, WTO Doc. WT/DSI21/R
(as modified by the Appellate Body Report, adopted Jan. 12, 2000) [hereinafter Argentina-Footwear SG Panel Report].

8) Korea-Dairy AFZ1-> Argentina-Footwear AF1Z} U =502 A9 e A7]o A= U 45 Uk

9) Agreement on Safeguards, Apr. 15, 1994, LEGAL INSTRUMENTS-RESULTS OF THE URUGUAY ROUND vol. 1 (1994),
33 LLM. 1144 (1994) [hereinafter WTO Agreement], Annex 1A, LEGAL INSTRUMENTS-RESULTS OF THE URUGUAY
ROUND vol. 27 [hereinafter SG Agreement].
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10) Understanding on Rules and Procedures Governing the Settlement of Disputes, Apr. 15, 1994, WTO Agreement, id. Annex 2,
LEGAL INSTRUMENTS-RESULTS OF THE URUGUAY ROUND vol. 31, 33 LLM. 1226, art. 11 (1994) [hereinafter
DSU] “The function of panels is to assist the DSB in discharging its responsibilities under this Understanding and the
covered agreements. Accordingly, a panel should make an objective assesment of the matter before it, including an objective
assesment of the facts of the case and the applicability of and conformity with the relevant covered agreements, ---.”

11) WTO Dispute Settlement Panel Report on United States- Definitive Safeguard Measures on Imports of Wheat Gluten from
the European Community, WTO Doc. WT/DS166/R, para. 8.5 (adopted Jan. 16, 2001) [hereinafter US-Wheat Gluten Panel
Report].

12) Korea-Dairy Panel Report, supra note 3, para. 7.30.



Alo|Zrt=zA] o] AWd HIHE 918 AT A8l a9 AT 311
LEd Aerh sleAe] ool whad A} B FARAM AETA ] ol thejx 7z He)

el Q*PS’} %%6}04 EHLQ% AREEAl iRk A4S Bdehs 7] ¥(initial fact-finder)©] obuel,
A= AR RAll Oigh At IS 3 I AN Aabske slitelH, FAke] Ark=
319 SGEA WA digt Aol dTHE A dEE SGERAVE AAE EHlE WAA
atal Hg FxEAd A FroAut BEHUEAY ool #g HAto|thle) o] AAle o
I

gozAel AelZAEAES WATFAY BAR HAINS Aste] £8Hn YA s

A -

!

o A=A Ekd Abefe] XA
1) F=A=73

GATT 19%(a)°ll 185 “ol A=A kA AFEfe] 214 (unforeseen developments)”oll &3t 11782 SGHA
23 SGEA T2 F7H4Q1 a1 o2 Aok & Ao th3A] WTO 4 Bo|$ Argentina- Footwear AF1
oA EC7F A o2 o] A& #7138 ol Ad g thE9] tid o= Hojsith ECE GATT 192E 344
B SGxAE o] 93 910w Q157 «o An A ebokd AbEj o] 21w “3“1]“'51%
X3 GATTS] ool ujitel] WAsIGIth= AMA-S Y5alioF dhrhal Fdaglet o] Aol A 9] thas
AZIE 2 39 ARl M= @ F7Fad o sfAlaor & ZQ17P @ F7texd o= sjAf gt of B-{”Jr
TUS7IeR] AAPAE o8 A P& AW} ek EAVE Fa=H o HAAM SGRAdE w5
Tl A FUR ALEe] HHout SH B ool e] e WAs e 2AEY] o
o= Aoz WAIAS o] §l7] wlell ECe Fo] B ahA| ] o5t =4 o s Huth

il

Argentina-Footwear bAoAl EC= of2dlElLfe] Al =ol A 558 F=¢)o] “ol A=A gt Alel

| o
9] A B «pA Y E ¥3T GATTY 959 olg>o 2 <ldle] HRAIs AR 9] JHE 2A}E}

13) US-Wheat Gluten Panel Report, supra note 11, paras. 10. 14-16.
14) SGHY 52, 12, 8%, 929 2AE VEF QA9 ool © Aol
15) SG Agreement, supra note 9, arts. 5.1, 5.7.
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17) SG Agreement, supra note 9, art. 3.1: “A Member may apply a safeguard measures only following an investigation by the
competent authorities of that Member pursuant to procedures previously established and made public in consonance with
Article X of GATT 1994.--+”

18) WTO Appellate Body Report on United States- Safeguard Measures on Imports of Fresh, Chilled or Frozen Lamb Meat
From New Zealand and Australia, WTO Doc. WT/DS177/AB/R, WT/DS178/AB/R, para. 65. (adopted Jan. 19, 2001)
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[hereinafter US-Lamb Meat AB Report].

19) US-Lamb Meat AB Report, id. para. 71.

20) WTO Appellate Body Report on United States- Definitive Safeguard Measures on Imports of Circular Welded Carbon Quality
Line Pipe from Korea, WTO Doc. WT/DS202/AB/R, para. 79 (adopted Mar. 8, 2002) [hereinafter US-Line Pipe SG AB
Report].

21) HE, “WTO Alo|27k=d Aol afxist 2ol w3 wjda 24P, TE3MEs, 54 AdlE, M5, 2001, p.24.

22) WTO Appellate Body Report on United States- Definitive Safeguard Measures on Imports of Certain Steel Products,
WT/DS248/AB/R,  WT/DS249/AB/R,  WT/DS251/AB/R, ~ WT/DS252/AB/R,  WT/DS253/AB/R,  WT/DS254/AB/R,
WT/DS258/AB/R, WT/DS259/AB/R, para. 513 (adopted Dec. 10, 2003) [hereinafter US-Steel SG AB Report].

23) US-Lamb Meat AB Report, supra note 18, para. 67.

24) Id. para. 67.

25) Id. para. 67.
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26) US-Steel SG AB Report, supra note 22, para. 270.

27) Id. para. 270.

28) Id. para. 270.

29) SG Agreement, supra note 9, art. 2.1: “A Member may apply a safeguard measure to a product only if that Member has
determined, pursuant to the provisions set out below, that such product is being imported into its territory in such increased
quantities, absolute or relative to domestic production, and under such conditions as to cause or threaten to cause serious
injury to the domestic industry that produces like or directly competitive products.”

30) SG Agreement, supra note 9, art. 4.2(a): “In the investigation to determine whether increased imports have caused or are
threatening to cause serious injury to a domestic industry under the terms of this Agreement, -.”
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31) Argentina-Footwear SG ARZIGlA] 1991 43 1995\ &S Hwsid 5437 AdeS 458 & dou,
199233 199538 BlushH FUG=RS ZAAastal URITh (Argentina-Footwear SG Panel Report, supra note 7, para.
8.145

) <F§jel A <FAENA L] E>

=5 Ao 99) S W | RS

1991 8.86 4441 1991 12% 1%
1992 16.63 110.87 1992 22% 24%
1993 21.78 128.76 1993 33% 34%
1994 19.84 141.48 1994 28% 36%
1995 15.07 114.22 1995 25% 34%
1996 13.47 116.61 1996 19% 28%

32) Argentina-Footwear SG AR1oA] 392 SGEAFY A o] F= Gl talAw HAlstar 7hx]e disiA= A}
S} 99kl (Argentina-Footwear SG Panel Report, supra note 7, para. 8.152)

33) WTO Appellate Body Report on United States- Definitive Safeguard Measures on Imports of Wheat Gluten from the
European Community, WTO Doc. WT/DS166/AB/R, para. 77 (adopted Jan. 16, 2001) [hereinafter US-Wheat Gluten AB
Report]; US-Line Pipe SG AB Report, supra note 20, para. 8.152; US-Steel SG AB Report, supra note 22, paras 331-335.
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Dispute Settlement Panel Report on United States- Definitive Safeguard Measures on Imports of Circular Welded Carbon

Quality Line Pipe from Korea, WTO Doc. WT/DS202/R, para. 7.250 (adopted Mar. 8, 2002) [hereinafter US-Line Pipe SG

Panel Report]).
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36) WTO Appellate Body Report on Argentina - Safeguard Measures on Import of Footwear, WTO Doc. WT/DSI21/R, para 131
(adopted Jan. 12, 2000) [hereinafter Argentina-Footwear SG AB Report], WTO Dispute Settlement Panel Report on United
States- Definitive Safeguard Measures on Imports of Certain Steel Products, WT/DS248/R, WT/DS249/R, WT/DS251/R,
WT/DS252/R, WT/DS253/R, WT/DS254/R, WT/DS258/R, WT/DS259/R, para. 10.156 (as modified by the Appellate Body
Report, adopted Dec. 10, 2003) [hereinafter US-Steel SG Panel Report].

37) Argentina-Footwear SG AB Report, id. para 130.
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38) SG Agreement, supra note 9, art. 4.1(a): “serious injury” shall be understood to mean a significant overall impairment in the
position of a domestic industry.

39) SG Agreement, supra note 9, art. 4.1(b).

40) Argentina-Footwear SG AB Report, supra note 36, para. 94.

41) US-Lamb Meat AB Report, supra note 18, para 124.
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145} THUS-Line Pipe SG AB Report, supra note 20, paras. 157-167).
43) US-Line Pipe SG AB Report, id. paras. 168-170.
44) US-Lamb Meat AB Report, supra note 18, para. 125.
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“/\]-7} Qe SF9ITk Id. paras. 103-104.
46) US-Lamb Meat AB Report, supra note 18, paras. 128-134.
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47) WTO Dispute Settlement Panel Report on United States- Safeguard Measures on Imports of Fresh, Chilled or Frozen Lamb
Meat From New Zealand and Australia, WTO Doc. WT/DS177/R, WT/DS178/R, paras. 7.191-7.195 (adopted Jan. 19, 2001)
[hereinafter US-Lamb Meat Panel Report].

48) US-Lamb Meat AB Report, supra note 18, para. 136.

49) Id. paras. 138-139.

50) SG Agreement, supra note 9, art. 4.2(b): “The determination referred to in subparagraph(a) shall not be made unless this
investigation demonstrates, on the basis of objective evidence, the existence of the causal link between increased imports of
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the product concerned and serious injury or threat thereof. When factors other than increased imports are causing injury to
the domestic industry at the same time, such injury shall not be attributed to increased imports.”

51) Christy Ledet, “Causation of Injury in Safeguards Cases: Why the U.S. Can't Win”, Law and Policy in International
Business Vol. 34, 2003, p.722.

$2) & A WMFL FAF7E )99 aglel A Ealel WA dge) AEE 499 Frhur ek Jrad
v 3} th(US-Lamb Meat AB Report, supra note 18, para. 139)
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53) US- Line Pipe SG AB Report, supra note 20, para. 56.

54) Argentina-Footwear SG AB Report, supra note 36, para. 129.
55) US-Lamb Meat AB Report, supra note 18, para. 180.

56) US-Wheat Gluten AB Report, supra note 33, para. 69.
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