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2) ICAO, Working Paper A36-W/233 LE/9, 18/9/07, paras.1.1-1.3.
3) ICAQ, Working Paper C—WP/13031, 13/11/07, Appendix B.

4) ICAO, Working Paper C-WP/13031, 13/11/07, Appendix C.
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edition, Kluwer Law International, 2001, p.154.
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21) ICAO, Working Paper A36—WP/11 LE/3. 25/07/07, paras.2.6.1-2.6.2.
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22) ICAO, Working Paper A36—WP/11 LE/3. 25/07/07, para.2.6.3.
23) ICAO, Working Paper A36—WP/11 LE/3. 25/07/07, para.2.6.4.
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26) ICAO, Working Paper C~WP/13031, 13/11/07, paras.7-8.
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Abstract

A Study on the Revised Draft of Rome Convention on Compensation
for Damage Caused by Aircraft to Third Parties
- With Respect to the Draft Unlawful Interference Compensation
Convention and the Draft General Risks Convention -

Lee, Kang—Bin#*

The cumulative result of the work by the ICAO Secretariat, the Secretariat
Study Group and the Council Special Group on the Modernization of the
Rome Convention of 1952 are two draft Conventions, namely: "Draft
Convention on Compensation for Damage Caused by Aircraft to Third Parties,
in case of Unlawful Interference", and "Draft Convention on Compensation for
Damage Caused by Aircraft to Third Parties".

The core provisions of the former draft Convention are as follows: The
liability of the operator is strict, that is, without the necessity of proof of fault.
It would be liable for damage sustained by third parties on condition only that
the damage was caused by an aircraft in flight(Article 3). However, such
liability is caped, based on the weight of the aircrafi(Article 4). It is envisaged
to create an independent organization called the Supplementary Compensation
Mechanism, with the principle purpose to pay compensation to persons
suffering damage in the territory of a State Party, and to provide financial
support(Article 8). Compensation shall be paid by the SCM to the extent that
the total amount of damages exceeds the Article 4 limits(Article 19).

The main issues on the former draft Convention are relating to breaking
away from Montreal Convention 1999, no limits on individual claims but a
global limitation on air carrier liability, insurance coverage, cap of operators'
strict liability, and Supplementary Compensation Mechanism.

The core provisions of the latter draft Convention are as follows: the liability

* Professor, Department of International Trade, Sangiji University
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of the operator is strict, up to a certain threshold, tentatively set at 250,000 to
500,000 SDRs. Beyond that, the operator is liable for all damages unless it
proves that such damage were not due to its negligence or that the damages
were solely due to the negligence of another person(Article 3).

The provisions relating to the SCM and compensation thereunder do not
operate under this Convention, as the operator is potentially for the full amount
of damages caused.

The main issues on the latter draft Convention are relating to liability limit
of operator, and definition of general risks.

In conclusion, we urge ICAO to move forward expeditiously on the draft
Convention to establish a third party liability and compensation system that
can stand ready to protect both third party victims and the aviation industry
before another 9/11-scale event occurs.

Key words: Rome Convention, Operator, Third party, Unlawful interference,
Liability of operator, Limit of liability, Supplementary Compensation
Mechanism, Contribution, Right of recourse, Forum, General
risks



