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1.4 &

7V#3 7| e¥(franchise agreement)o] 3 BARALS] (7} EH- : franchisor)ol AeiE(HEH
AF4A}: franchisee) Vel Al Zb7]el 3, BE Fo FYEANE AHEAEE HFHFA FA
of durde] A7 dHste] AT TA R AAE IR s, FEL ol thsto]
WA R)E AFsrl2 ez dgshe Adgelthd ZHEAGE ot PEE
e A%, A8, d9uE T A FAANAE ARG A AHEEHA gt izt
g ASsi, 7PAAdAlE PERY AR e dUBEAE ARSI de #F
1%, 24, 24, BAE Bo2A S4A A A3t Aoz ARS 98
T SUTh o[HH, FPuAA ¥ A RS FPEARIA BElA AAA
o2 At ojge] flemd uz olHd ol{2 Uste] shAld (franchising) A AA

@)

N

i, FAe HFHon 749 e AL w7 Astd AR A3RE A6tk
249 d2e e AZZA, on AR FIE FAolth FAe ¥ v
dH o2 vgo] AYstn, 2HEErt wan, ZetoHAll fAE R, €AY
o 3 EAAEd AR7E ol&E + e T 92 FHel ok ¥, FAE
% 22 Hgs 2 VR st &, OFAAe] AHdEQ] AAE ZASAY A3AE
2388 A& A SIA 43 QFAAL el EMZE APE Aol §F &7HA
@or @FARP P W] Arrt 443 AFHL @FAAE] AL Bol 7
A & BARIA geF ez 7% ZFo] gtk Zlolth o2 HRAL 53] H]Fd

N
X

0,
>
-0,

D) franchisee?] $-2¢ Sedl2&, a4 tepdi@melas g7t 83 AAFAZAMY 4A4E& veld
I oE AE AL o, g elEt Aske Rol Yty YAAME FHE Aotk HIE,
“FVRAA%S YEEA B A7, neUSE ARG =E (1991), 12 - 13F Fx a8y riMe "
7HArAA N F3tel B PE,9) 0l W franchiseeE ZPPHAIGAZ 2 FHEY A2z
A3E F=x).

2 %2 PEE A6z 203904 712F AP YR “AE - HE T AHEEHT A% 4ol B
#"g AT Sl vk olAo| vt sMAAGE ondtt. AGE, THEAGE, ZdA| 22T L
(2003), 45% F=x.

3) Martin Mendelsohn, The Guide to Franchising, 4th. ed. 21-23 (Pergamon Press, 1985); Phil David Fine,
Esquite, The Franchising System - Reducing the Entrepreneur’s Risk, 12 Boston Bar Journal 19, 19-29 (June
1968).

4) Daniel Zendel, Franchising : A Global Phenomenon, 76 Trade Mark Rept. 137, 137 - 138 (1986) 7}%8A|<kel|
5t FASE sHAAS 2047 FNEH wFoN BAHez wHE] ARste d Adz 2aH
o}, William L. Killion, Existence of Fiduciary Duty between Franchisor and Franchisee, 52 A.L.R. 5th 613 1.
§ 2. (2006), "]=9] A 199639 Av|= LujujEde] 40%E AX|BHI 20001490 50%00 ©]E Aoz
FAAE R gtk AYAAR, FHFEEFIEY T 20059 FAHEY AL 9% A7 - ZAxo|=H-,
(2005) 21 -23 &, $-Yuete] S 88SHYL AR sA@Ae] EUHI AlFste 20059 7€ 2 EA)
ZVBER7E 221150, Zri A o] 284,182, 7HEARY FAMRIZE oF 1047k, 20053 FA wiEefo] oF 612 Ye
olg Ax=2 #AF 4L AFsn Yok



A 7R AARIAE g8l FAE Hs] AR =AR ol 8Hx
oJAE FAEUANA TiAio]l ER AstE i
sidshs 2ol st 4% vlgto] A7IHE 4ol 53] sHEAIAN ZFEH HW,‘%}
T BAS £¥c] oid FAR Aok & oMol gleA am ag 2eAel
O FAR AT Aol o Yol WelHew wofHm YA E ATEE

3 &ert w20 @ Aok odl, olslelie ALY &

249 FAREY D AGAGL FAZY BEHE T8 APEE BAS FYo=
A, Spare) FelolRe] Frd B slFe] FAWH AdE FFS wA
£ 4L meisted Gulofd) FE woHn 9t &9 ARRRe AelTo] BY EA

itz AHEI)= St

1. 7hgAcke] S35 249 FAHE3

1. 7hegAcke) 54

(1) 7hogAeke] P2 4

AeAckel WA A Batele, SUN Qro), LB WA HFL IR
Aol wEtHoz Arlel weleh Aoz Wejsls Sokl  #|(Vertragshind-
lerbezichung) s $Al3tTHe Ao AEFo) BY sMATe FES vul(Vertrich)o] T
498 slaAre Au] Av)v)(Dienstleistung) 24 DZEe] T2} 429 thAH(Rechtspracht) 2

oo
oo‘;o

£ 4 ol IR B Qo) Jeiy olg@ gue 729 A% e, IRE A9
Ackel $22 S4% wAsANT, At 4AL THon e B, 1 AAE A
A FPAOE TYHA Rekn YD

B2, At ol RelN sz AdFHse B S0l stk & sA
e EAQAA DF SAAY WEA PelE PoId AA ¥EHAD, A=A - A
Hoe §HY 4z, FE 59 AHEUL Bl Relshud gdHon wasgew,

=z
7} 27} 7}“8%34?3#011 st Wé_d Xl

5) Gladys Glickman, Franchising, (Matthew Bender, 2006) § .03[12].

6) Karsten Schmidt, Handelsrecht, 1980, S. 570.

7) Dieter Medicus, Juristische Kurz - Lehrbucher Schuldrecht II 2. Aufl. 1985, S. 256.

8) olol it M wolt, AYF, AUARE, TAzo] 2N AT, 2003, 63-645 HZ.
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HzAoto Aol 447 Yo I8 SAS 28 WEoR e H4- 47 - BY
Ak §AL AL ALY FAAGelga Holok & Roltk

(2) 7}e3A kel BRE = YEok] A

A9 e A= st sPAdolE B4 Addolv BEAE el o3 &
F3 HEopt tdgsiA FA"EG &, A £ T FE ol APy gl
FRFH 0] AL4H 3, gloldaA o] ByFoz XFHATHE HelA FERHolU 534,
AZAE, d9uide] B3 #3 HE So] FHEh gtz FFANEF FHAA
VA AR ] TS B} PEL OV "EATA R FHA #F Y E,o AEE
T 03, T3 AGAZe] AFAYPS PR3|I MR dF R Fdste Al
kA ZQlo] MWAETE AAT 5 UL B, g2 AA7 B HoA(take it
or leave it basis) "2k} Ao}l B3 HE, oY 5UAL(uniform contract) WX FFA
SH(contract of adhesion)ol] T3 Wal7} ALt a8l3 olE HEoks A A4 WY
< 738 ¢ & A= 1 Wt afstn WS £ BdEch gepA ol q
HEd 44 57 FEHA olaF S x| god siiAGy #Hbd 245 2 3
A37] o7E Aol

2. 713A1% 249 FAHEA

A BAE 24, 94 B 4% wBdE B7ekn, te 2e AdA &%
©2 Hdste ARGE FA2 s ol By o s,

(1) A&7}l 2% £42 484

M B uiel Zof, 7HAGRAN e S4E o HEow) SHHeE #dHHY] dE
o, $49 AMEEXE SHME A TE EAol ARt A& Ed 7] ok
T BF A E4L vind 2gAR0] B, xS ek
2 A= Aol Mgttt B LqAAS BREA g Wil sriEs A9 2
< o2 PRI FF 27t A2 At ='W 27 WEd At F-E AL
AL A He HEe A3 B2 S 7] st 4 #- PRk A AEAY
= AMEA §58AU stk sk, 287] AsiAe 32 Alzte] 2857 o&

T 2% Adez AZEG. vz o|2F el sEAGH dEE 22 A&}
ot £A9 fdolgte T Sl EHE A7t e Abdel vlE) © Atk

L om

9 Id.



(2) vzl Adelel 224

Ao 3 Ade INE o2 ] Wi, A%
Folle alF Azl vde] fA5]7] ot kA °4‘§ Hjgolu} 8h-4-9p o], £4%4
T4 WA 3EeEH IEE & gl At o) oHANET BEY FpRA Sk
AL R E B3 AwAelE AFstA etk ] mou/q;_ vlZz Az A
st FAlel o] E3E & gtk

(3) A5 £ a4

UM B YT ARG REolgte EAde ¥UxE, sMA gl EAe ® UE
24 °ﬂ}ﬂ 248 sjdo]l adth At BA AR AGEAR F Dol Aot
A A F-E olaslA]| oyt HloA v FEHE o] HEQIH, oA 4L Al
2 REo|gate] JPFAA vEE e A9t grh weEbA Al 2AEAE A
ATE B3t HEH oz ARAS dojdtdh gts, 1 FFAAN FAFAE AY
2l &3 sart AR A FEHE olv AR wEe At gvh 234 =Y 2, dn
E B HEY AE B9 oA $2ddx: O #EAS A8FoE [P + A

F Jok olHT BAF S ALY o, JlHAgs FRE 2L HAske e &

AAZ A% ADE Adse S 540 o 2 ¥HE 4 Uk
0. FlgAeby Az} 2dE T2 w3

olFo A= oln] 1950t e 7healqlo]l BAsE ] Al&tete, ZHEAHEe] £
ZAo] B3l FRe FAr} 2AHn Yt a2 SVt E JpEARKI o] olA o
BAGA A Bzt A7) w ol piA Yo FAzAT FHE APl HAlA
H ARZE obd gl olo] ERcME F2 nlare] # o) o]&E FAHCE FF
SAEFANE EAZ B o] B AHES HEH /PR It ol E3
7k HE EAYCE AT FAAEE SEUgedd MElste dex HA ¥A
7t 8 F d& Aotk

R Ho Mo
ok M 2

=

=

2 APAAE olFm & vIFH 2& UsllA =ode BAlolth @Y %
274 BB 77 W, AN AA - A G BE|
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Aot EE FAR ALl AT FR9 FYS B3] Y3t 4yl ST ARk
st FAFAY ol WES HEZ APstE A7 vk olHEd A FAE
Agsls olF HEXFH AW FAYT TAS %A 7P

24 dAvbde) §88 ¥l nje] w3z (Federal Arbitration Act; FAA)I02 F7H
A @ (inter-state transaction)} o]=3}o] AbAwfo] #3H AlekM o FAF o] oW FHo|
BeA] A gEn, FAGYsE RE Al TEHE FEAME d¥dn A ¥ T
3 TE5YS JAFEEE stm Yok AddgE A2 19890 F AWFAYY ALl
g Qg AT} WilkoRZA1D P 1 AFAG Y BEES HISIATHD o]2H
AFS AEE FAMZY A3 o] FPE dejolth oleg A, Ao Faz
A g ddbde A7l #3 FAFAE FEA HA &, 224 53425
B2 (Employee Retirement Income Security Act; ERISA),14) 184 A3Expd F=H(Age
Discrimination in Employment Act),!9 Z7 2 Ha)Z2& JFA¥(Racketeer Influenced and
Corrupt Organizations Act; RICO),16) A= 2 7A Y (National Labor Relations Act)17)/42]
ATEl old dFdtt SHFARG AT FAF o weol k. A GA A
HAstE EHFAYA AT #HIde uiyddoel gor,id FUF SFFAYY
AT BAE nZRA R HFok ke sEA BEAT ok EI ARES
A A welol ch20 gAY, Ay #hE WA AT T BA
2 difzgo] gle & FAFIzgd wetol it

FHL Ao 9utE Ao YA oz F¥o| Rodth WA YR Fox =
o]z ol FAel] M| S5 AHQ FAHS Fn YA ofed ¥ FHL AWFAYA A

10) 9 US.C § 1 er seq.

11) Southland Corp. v. Keating, 465 U.S. 1 (1984); Allied-Bruce Terminex Cos., Inc. v. Dobson, 115 S. Ct. 834
(1995); Circuit City Stores, Inc. v. Adams, 121 S. Ct. 1302, 2001 U.S. LEXIS 2459; Doctor’s Assocs., Inc.
v. Casarotto, 517 U.S. 681, Bus. Franchise Guide (CCH) § 10,915 (1996).

12) Wilko v. Swan, 346 U.S. 804, 74 S. Ct. 21 (Mem) U.S. (1953), o|= Z=AAHAY HTFo] B3l 93
b APEE FAE X3 RIEE EdHgrE oFE B FAZIY 2¥E ¥AF o

13) Rodriguez de Quijas v. Shearson/American Express, Inc., 109 S. Ct. 1917 (1989); 7} xAld=}te] mAI el
7t RS g A3 Hojxy] Wi 2A4L FAZ AN E ApRPARRE 18 v davt
AotE ANELE =A7F NFL 788 FA5 3 gtk See, Shearson/American Express, Inc. v. McMahon,
482 U.S. 220 (1987).

14) Bird v. Shearson Lehman/American Express, Inc., 926 F.2d 116 (2d Cir.), cert. denied, 111 S. Ct. 2891 (1991).

15) Gilmer v. Interstate/Johnson Lane Corp., 111 S. Ct. 1647 (1991).

16) Shearson/American Express, Inc. v. McMahon, supra n. 13.

17) Acquaire v. Canada Dry Bottling, 906 F. Supp. 819 (E.D.N.Y. 1995).

18) Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985).

19) Gemco Latinoamerica, Inc. v. Seiko Time Corp., 671 F. Supp. 972 (S.D.N.Y. 1987); Kotam Elecs., Inc. v.
JBL Consumer Prods., Inc., 1995-2 Trade Cas. (CCH) § 71,528 93 F.3d 724 (11th Cir. 1996), cert. denied,
519 U.S. 1110 (1997).

20) Acquaire v. Canada Dry Bottling, supra n. 17.

21) See, e.g., Indiana Deceptive Franchise Practices Law, Ind. Code § 23-2-2.7-1(10). South Dakota Motor
Vehicle Dealers Act; California Admin. Code § 310.114.161 4%, Zdxjo|zA kA FAHE AAste 2%
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&EM REO|h2) AW, ZAXE 1 Fo| 9 Boz A RAEF st Y

Bo @atel REoL PUATL DAL ABY AAZALR DA FAY
sn—z_— 273A RAEE FASE WAHE AFFAEE 7124 A(public policy)s] A
o} REolth2d AWFAY A2zE FAo| B ¢ BE Fyol SHsm AN A
Aol £F8 BE FAzYe] 2897 @Btk

2. Aubd guxkash FAIgele) T

A7 (fraud) v} 7HaH(duress) = Rt é(unconscionability)iﬂr o] BE Ak dukalo
2 A4d F ' FHAE A= Aol 2 & U} mEA] HE| o
g AXE TR A HES ﬂ”&%zﬂ‘ﬂ A2z §vre]R] gkerhe 53] F

Al FAAS HES FAAY &
RE7t 9 & AU E9 Fguy zw—& g

AdAE BIG FAN FADE £ A% ¥sel REeln® o] A%
Actel By oRe AL THS Aol A Akl zdol N Fx 1elm
AT Afzael AA5YR A4 FEE FoE s BEsielol & otk
g ol2lg BaAkgel dgete REE AYY Yolx FAZYE T T HAEGD)

St S A eete AL HFsltE of=
A7 £ AEE FEA JPEAAY

r> A
o
_01«4
1

g
3l

& 53 Qohe, 2@ 2Ye] FEHo| CalifomiaF Py AN @S F Yrks WE ARIANA o
3] gBl=s s vk

22) Southland Corp. v. Keating, supra n. 11; Allied-Bruce Terminex Cos., Inc. v. Dobson, supra n, 11.

23) Bradley v. Harris Research, Inc., 2001 App. LEXIS 27,284 (Sth Cir. 2001) ¥ 9& FHow Fajd 7}3}
= AL ZE Aok vt} 1"%5]‘_ A gro] opd g AurEAve) o3 Favl ©BL XA 3HA, California
Franchise Relationship Law Section 20040.5% X @ixjo]z A okovl 229 W«oulx oz .25 +=(generally
applicable)” 2 Fo] ohyBz, AFAEel o3 FreAL AU FAL, o] AN ABHAIIA
e g, JPERRe JHREAA AlelS] B4R Ao} atte FE Fgskon wae a9
¥ Aold Aty RE AFE QAR @it

24) Equip. Mfrs. Inst. et al. v. Governor of South Dakota, 136 F. Supp. 2d 991, 2001 U.S. Dist. LEXIS 4586
(D.S.D. 2001),

25) Doctor’s Assocs., Inc. v. Casarotto, supra n.11.

26) Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. supra n. 11,

27) Bolter v. The Superior Court of Orange County, Bus. Franchise Guide (CCH) § 12,305, 2001 Cal. App.
LEXIS 188 (2001); Ticknor v. Choice Hotels International, Inc., § 12,156 (9th Cir. 2001).

28) Ticknor v. Choice Hotels International, Inc., supra n. 27, o] Al AL D 7P A ko] LgAtdL
Az g A, 2Fdde FgAteld Mde]l anaAtHE tdE Al Akl s AeHoME
ohuEThE AFS AR EA duCHREAGADI TdE 98 2 APe] e AvE FS EUCh

29) Circuit City Stores, Inc. v. Adams, 2002 U.S. App. LEXIS 1686 (9th Cir. 2002).

30) Bolter v. The Superior Court of Orange County, supra n. 27.
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3. Az FA4 vigs} Be £

=4

FAe Ak 98 ATArdgoltt. wEtA FARRNE Al os] 259 AtdA
2Re dyste Fdo RE BAS FAZ 2T A& AF 5 vk AP FAx
g B4 AU B4 #H AolA 2 Aol AAHI] Aol LA EA] #F A
& opr}t. wEtA A lF AlkAdo] 9hA Z3K(integration clause; merger clause)o] 3l
o9, ol #A AGS APESA F3n AFule] AE e FAoE Holop &
Aolck3n gt Aol FAzge] glol Aol eAY B, 2ABAAE 2 £
AE AR AE|R AFA R IFE F Y5 BT

FABAAE B4 A% AMEE A2 FEch 2y MR &2 Al
TF7F gl digt F1 AgEe] e A-E, FAALN AFaA] e
AAZE Ho] AR wEtol & A9t YUk

e S FAZ AEVE & F o, A ANES] Lo 2HA FF
NE A #ste] mg] Fob gt a=r] AAAE 1) AL ddel He
A 2) A/ AAFH o AFE 3) FAAYL FATE @) FAUEY FF Tl ¥
3 Ao AE T dRE FAFcz EFE "oyt vk asln sidAke R
Fo o3 ZE MRAAIGA A BLHoR HEHEE JPHATE FoA &9 LA
°F(uniform contract) Q.2 X F3HAF YA e ZFAE 77 gt gt oA &
TLAGT AEE =3 S WA AvEa JuAE £33H 02 AHET|Z )

B
oft ot

3

i

22

oM 2

(1) FLAMEY FAzY :

ARG APYALAE AR o) YgHoz AYHE A EHdrf)o
A9 dRie ZFY & AT B AYE F4 A7 BAHe sk 3 AFER
A%k ARSEA oR Ake Erlslere Aoz A xdel AN HEel 7
At RE SgAl g

aeht ReAlga st} WEA 3 A ALY 1 Al THY FAZYel F
a7} B AL ohuk YuHos FAYIE, PNt B EE $3F I e
o|Folal Bo] ohd &, F&Hol Yrk whehd A, 0ol AALA F 255

31) Security Watch, Inc. v. Sentinel Sys., 176 F.3d 369, Bus. Franchise Guide (CCH) Y 16,631 (6th Cir. 1999),
cert. denied, 145 L. Ed. 2d 1120 (2000),

32) Zak et al. v. TES Franchising, et at al., Bus. Franchise Guide (CCH) Y 12,875 (Conn. 2004).

33) See, e.g., Keating v. Superior Court of Alameda County, 645 P.2d 1192 (Cal. 1982), rev’d as to a different
issue sub nom. Southland Corp. v. Keating, 465 U.S. 1 (1984); Ilan v. Shearson/American Express, Inc., 632
F. Supp. 886 (S.D.N.Y. 1985); Brown v. KareMor Int’l, Inc., Bus. Franchise Guide (CCH) 1 11,620, 1999
U.S. Dist. LEXIS 249 (Tenn. Ct. App. 1999).
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(<]

by

o Szl U g 29 EA FAN Lo st AR 74 PRt
22 ettt siejebe 1 Algke] AaHoRY AAFHoR FHsitn & 4 |
39 3l SRzl 3 AR wiFA%RA e AW e 327 £ F R 1A
A YR e 2R QAdE] s Ao AZE 2 BA el FFael
Zofl FAZG] g JATHH, e a2 2FE FEI] AT A

A& BolH, waA olE FFeittn & & gl& Aotk 1y FARFo]
o] o glo] AAH 50#|o]xKe] AlFr 9] 49| o)A o] HXF Um HEFINA
(UFOC)oll= a7l0] “faoi"} “Fa3” EAHEAZIoR 2 FAIH] YA vhd
TFRAAAAE B SFAxFe FE5Y S S AGE AAdddn B F gloA
w30 sheA ks BgAGe g AFstn O &l #EE AT dHxYgE BF §
et & A% o3 Fol g ettt Fuz vt FRARALS e FHHRE
Ahol ZAZFL T A AASE gEoz BAE ol3h3® 13y Zéxto|=2YA
A Bol Fustn JYu Zdxo|2EFARAN FAZTE Fu YA Fob FAVL &
A8t = o Aefrt Hla itk

Ak o] Ao o] THo| FAHE A%, 1 ALY FEY AFE ¥t
23871 vi=e] A$ Hdol ohd FARlel AAZchA0 ol FAFZE AIG
e e e 9 o AAAY AqRE, T ARG TS A e BS
7F obd 3, guby oz FAile] AAghch4n

olof vtz vl FAHLE AT FAZY AATE FA Me Aoz, 2o dF
ARAE FADANA QAsH, 2 AA dig oleldAl AHE Pl F=E s 3l
tHEAE A17x A8, 63 2=).

kA, viEe] A9 Ao FA)A A A (arbitrability)o] IAV F
< T3 A AT FANH|BR FrtER] Tgtejol tte o FAL Y F
F 93 FAAAA slojol @)

=
2
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jﬂmi
Hiﬁ
]

s

e,
>
s
2
>
oy
L
¢

o

34) Nagrampa v. Mailcoups, Inc., Bus. Franchise Guide (CCH) § 13,034 (9th Cir. 2005).

35) Market America, Inc. v. Tong, Bus. Franchise Guide (CCH) ¥ 12, 906 (Mid N. C. 2004),

36) G&R Moojestic Treats, Inc. v. Maggiemoo’s International, LLC, Bus. Franchise Guide (CCH) | 13,066 (Md.
2005),

37) Vlahos, et al v. International Banking Co., Inc., Bus. Franchise Guide (CCH) 13,113 (Cal. App. Ist Dist.
2005).

38) FAAUAAI] 20008407722, AAAILA2000-17E(FoPAF AN} Y EFAFAEIA o
g ) Fzx o AedM e, FAZRY AAYE Gl A9 F JeS HAR, “FARA dist] Py
Axd # foe $2ol RIS 24718 FAs oFay Alezel ety MYt

39) www.ficgokr RN — FFGA — [#100245] ZRRPo| = ADEFAHR F=E

40) Nagrampa v. Mailcoups, Inc., supra n. 34. o} F@A ks e A FaA ¥ diste, Hdel o}
d, FAlel ZAsoF Ak & A Heo|rh

41) Prima Paint Corp. v. Flood & Conklin Mfg., 388 U.S. 395 (1967); Coleman v. Prudential-Bache Secs., Inc.,
802 F.2d 1350 (11th Cir. 1986); Acquaire v Canada Dry Bottling, supra n. 17.



66 WEHR F17% FB1R

7VREE AL %S AVIE F UARE HEA MAAGAAE FAE AR
£ ste AT Zo] YR Y HIHQ FARYL HIsle] FFo|thsd) Tz AIVA A
B uiel o], 7P ER7L 7F3AAIG A thated 4191 o] F(fiduciary duty)E F&3dt=7}
of #tds el o] o] YA, o}FE G FE AT sz sHEERI}
FAZF dste] AHeA] Fhhe o|fwHeR 1 o] TR} HAE of @t

TYAGS AL o] TLE 71 FaAo] At wFA AR ZAE AZEY
TR dohd, 2o Y R fAR ARIE A8 AReE AEste AEYE Jed F
AE B3t sds= Aol Rt} ZAAFolth. o3 weA Californiad AMH¥
(Supreme Court)-2 Fz|7} 4T FHdAhF(class action)?] FehZ HFF 5 glvta FA
Bt THS) o] B4 ¥ CaliforniaF 3= ‘FUT ATAAA EPE BP22N AA
o] 3FHL, FAVFFE 22T AS Bl M2 ZHE £ Jde AR dddes ¢
AARZES] ko g JaA FAE FAFE A= FHYLS AAY #Helt JEA
FAE BHE & dbe W& HES AFHGRW ofd wt HdA JdAR FA7}
o] FolA Utk FmZ, | HEL HPH ARIEY FARFPe] AR dAHA ge
A5l #Bste, o ML L3R &g A/} oA IR He FET ¥HFES &
Stn UmA] B2 Hro HajA g & Azt #ate] Hdo] AFAE ¥
oqsln ok FnZ, dEZFH SA)7]#©) American Arbitration Association (AAA)F}
Judicial Arbitration & Mediation Services JAMS)E= I ¢td ZAlAalol] B3 73 & »pA
8 w1 giche®

ol2{g FFEHoME JMPEREL Al #HoY JuadS FAHE A=E A
ot Utk A A dAd dolgd ZAde sggoez spERe EY AV}
Az = 7 HEY Aotk e sidAIge] M FLE gtn FF o
F BEAS 233z 24T + dvies e 23T d, Az JdE FAA
Eo] EQloj R #3 =98 XY "art gl

42) Garber v. Sir Speedy, Inc., 930 F. Supp. 267 (N.D. Tex. 1995), aff’d, 91 F.3d 137 (5th Cir. 1996),

43) Frank J. Cavico, The Covenant of Good Faith and Fair Dealing in the Franchise Business Relationship, 6
Barry L. Rev. 61, 97-98 (2006); Ticknor v. Choice Hotels International, Inc., supra n. 27.

44) 33 C.J.S. Exchanges § 31 (2006); Gouger v. Bear, Stearns & Co., Inc., 823 F. Supp. 282, Fed. Sec. L. Rep.
(CCH) 1 97,639 (E.D. Pa. 1993).

45) Keating v. Superior Court of Alameda County, 645 P.2d 1192 (Cal. 1982), rev’d as to a different issue sub
nom. Southland Corp. v. Keating, 465 U.S. 1 (1984).

46) Cal. Civil Code Sec. 1281.3.

47) Independent Assn. of Mail Box Center Owners, Inc. v. Superior Court of San Diego County Bus. Franchise
Guide (CCH), Cal. C. App., 4th Dist. 2005), 3HAL 9] H2) 7|& EHo] B4 FFAL LnA#d
Aol ALHES e o Yok AN, FHPALE o2 W $@hm B

48) JAMS Class Action Arbitration Rule-2 1 fJA}o]E¢l WWW.Jamsadr.comojA] 2231 AAA Rulest http :
{flwww.adrorgoliAl B % Qi) )

49) Glickman, op. cit. § 9.03[13] [a].
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50) MZFAE3 I} FHEE FEHQ TBF Fa) 23 the standard broad form arbitration provision)& T3}
Zr} o] Ao RENG o] A% FASNY mr o] Aok gwrez ey, wAsE RE #Aot
A= AAAS] AMAE AT R (Commercial Arbitration Rule)el] wWel A2 sjdxlolor 3, =AY B4
o g %A T U= YY) 522 £ Yok

51) See e.g., Prima Paint Corp. v. Flood & Conklin Mfg., supra n. 41,

52) Shariju Limited Partnership v. Choice Hotels International, Inc., 2002 U.S. Dist. LEXIS 1074 (N. Tex.
2002).

53) Doctor’s Assocs., Inc. v. Distajo, 107 F.3d 126 (2d Cir. 1997 cert. denied, 522 U.S. 948 (1997).

54) Campaniello Imports, Ltd. v. Saporiti Italia, S.P.A., Bus. Franchise Guide (CCH) ¥ 11,193 117 F.3d 655 (2d
Cir. 1997); Goulart v. Snap-On-Tools Corp., Bus. Franchise Guide (CCH) Y 12,003, U.S. Dist. LEXIS 18,929
(M.D. Ala. 2000).

55) Doctor’s Assocs., Inc. v. Hamilton, Bus Franchise Guide (CCH) 11,178 (D. Conn. 1997).

56) Rivera v. Parade of Toys, Inc., 950 F. Supp. 449 (P.R. Dec. 1996),

57) Acquaire v. Canada Dry Bottling, supra n. 17.

58) First Team, Inc. v. Moto Photo, Inc., Bus. Franchise Guide (CCH) ¥ 11,588, 1999 U.S. Dist. LEXIS 1086
(N.D. TIL. Fev. 2, 1999).



68 WEWR B17% F1H

Zt BACA EAd= RE EAS FAZ sk ste o sste Al ok
volrt Azl BT Az ANFAHE SAFHA] AFHE Fo= HMF
) WYL §5< SHFAYT FHE AT dist] FAFEEE ¥ FHo| 3l
1160 gkA] & uhel o] 2 FE o|E @ HiE+x At theD webA], Robinson-Patman Act
29 HAEE 9o 3t AT EZH FAzY o FARZHAPl dFH
t}.62)

ZPzo] =2 B AR} FAES PERE AYZE AVHe ATE JPRA GRS
B 23 RAolng FAHAA o] ke a2 FARIEe] Felol o3 FAZF ] 717
AR AvbgAdel Al FEY F e 787 2 4 Uk o7, Petroleum
Marketing Practices Act(PMPA)d| A &= 4A7] 7|7He 1 deg 33 m Ju dofE3 &3
) ’Hexemplary damages)® AE(FA)) vl 4-S FRI=E AR It wHA FAZE
ol ¢ TR 2] FALH dE 64 olul9 FF= 3T AP &uidH FA
Qv goll i HF S FAJ}GH, 2 FAZYgE o] AFE = gohey an FEAY
PR AFE FAYE FAHA A AsA Z3A sk FHY T digtois P
o] obd FAQlo] AAstof 3cte Aol vy 3HA Aot wEkA oy de
Adfol oshd, EAS FHo| T £l AL =rte] AF 2 AFH &g, 44 A
A &3, W3l ¥ §, 258 a3 A|ARD Y] Aol 3u) SaujdA =t e A
Aol 3857t she 59 AFL FAL ) A & Zlo|theD

(8) FAAL AA=} 2 Ay

FAZA o, BAARES 5T dAdzRE Y FALE AFA%O 1 43
A4S SAE Al e AdA A F glor, £ S ALE FAULE AW
g = Qo o2, AAES FARAR @5 FAdE Y = 03, A AR

59) The Birmingham News Co. v. Lynch, Bus. Franchise Guide (CCH) { 12,033, 2001 Ala. LEXIS 42 (Ala.
2001); Zaks et al, v. TES Franchising et al., supra n. 32.

60) American Safety Equipment Corp. v. J.P. Maguire & Co., 391 F. 2d 821 (2d Cir. 1968).

61) Seacoast Motors of Sailsbury, Inc. v. Daimler-Chrysler Motors Corp., 2001 U.S. App. LEXIS 24063 (lst Cir.
2001). FFEYL MassachusettsF 453 AR} VAL o] AIM, FHY BHe AL LI
He o] ol Aoz RE dEL REEE HAolgtn BA A

62) Via Fone, Inc. v. Western Wireless Corp., Bus. Franchise Guide (CCH) § 11,934 (Kan. 2000),

63) Universal Destruction Services, Inc. v. Paul W. Davis Systems, Inc., 2002 U.S. Dist. LEXIS 6779 (Iil. 2002),

64) Graham Oil Co. v. ARCO Prods. Co., 43 F.3d 1244 (9th Cir. 1994), cert. denied, 516 U.S. 907 (1995), 1
gu, PMPA7L FA0] Q¢ £A43F 2AE FAs AL obde] ¥H3ith

65) Arkcom Digital Corp. v. Xerox Corp., 2002 App. LEXIS 9023 (8th Cir. 2002); Independent Assn. Of Mail
Box Center Owners, Inc., et al v. The Superior Court of San Diego Cnty., Bus. Franchise Guide (CCH)
13,158 (Cal. App., 4th Dist. 2005).

66) P AYE S FAFA side] 7B dEl gEA Yok AAAE agle® Aiu Add Ze 54 A4
o FAbetE AdE 7HA T Qo vF 2 7lE v e FEE3Y AG3dar A AdE /A%
3 9tk
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67) Glickman, op. cit, § 9.03[13][c].

68) Crim v. Pepperidge Farm, Inc., Bus. Franchise Guide (CCH) ¥ 11,596, 32 F. Supp. 2d 326 (D. Md. 1999).

69) ¥ TAYEL FAVAR /WAL T ¢ 3 T 7)FGAFo] WolE AR olstE A 2 AH
£ AL E7H 309 ool HAd TR W FANAL & S UALF s ke FAA 0=
o AES Z zol7t YHFAY A4z 28, 38 23).

70) Cavico, op. cit., pp. 97-98.

71) Hooters of Am. v. Phillips, 173 F.3d 933, 938 (4th Cir. 1999).

72) See Bolter v. The Superior Court of Orange County, supra n. 27, Federal Arbitration Act9} California
Fol s, @A ANA California 7HHHAIGAE stdF UnhFolA 242 =22 273 RS
g3}t
But see, Nagrampa v. Mailcoups, Inc., Bus. Franchise Guide (CCH) Y 12,559 (N.Cal. 2003), California% 7}
BEAFAALS Bostonoll Al FAE 712 e AEAGY FAZTe] RPEAE doy GRS FAA
e Azl g BA7 A 4 vk ol Ay EAL B klMe &8 dAsed, 9wt &
FoA Fe@dte] AFEA QAHE FE ;T ¢, 2 Aol A Ro] FAATL Holok Frh
Chong v. Friedman, et al, Bus. Franchise Guide (CCH) § 13,151 (Cal. App., lst Dist. 2005, "]&3§ <9]7),
7t AL ] Ao California Actde] F7HeF¢iube] @3 o] E¥Ho] lthd, NevadaF ol
California$= 2] Franchise Investment Actol] 3|33t 7 4aAIIL B3 o] §lo =& NevadaFHol o3¢ 5
AE F43 %3 CaliforniaF 2] public policyol] ¥Hgich,

73) See, e. g, Washington Franchise Act Policy Statement FPS-1; But see, Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 723 F.2d 155 (Ist. Cir. 1983), Puerto Rico 9 oA AZAHAY e ol
ok & weiAote] BE B st FAlol BE RE AN %3 YE PR Laws Amn. tir. 10, §

X
B
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1996. 1. 1. A=¥ Uniform Franchise Offering Circular Guidelines(UFOC)E FAA|E 3}
B Fo JE Hez e FAXYS AP 8isk factor)?] R FAGEF 3}
ATk a2y FAPAL F JER FAANE FA R e FHe 3L a4
SAYA ArE steAel Ade HE Y AFsn Y™

SAZAANME SAFHA Bt D3] AT FALo] Fste WA Adtutt F
g = 1,70 $2AAY FAYE, FE4E A, A3k g, &% 3 &
, FARF ] WAk & AF 5& FE F= YUt

(5) TAvI&

FAdE Hl8ol 288tk AAAE FANA date] BaFe FART Yok Be
8L B4 A9 gt FHAck AQuEH 138 de) F ) Atk Fohulgol
FHEGT) £7150] B8Y At old ty ®gel FrHEATE® Mol FAAY
F2o ke vlgo] Rad £ Itk ol @ ATo] FAuILolTh FATC st
FIAAT} o1E W 8E o RAES AV, WAt AAe RHAEE §A
W9 Ee ERT RYEEs F¢ 5 vk 2 FARd olo] B FHol g
Aol Folw 22 AF B flohd, FAUel 3AWIEo deiiE IR
3 Fa FARE] HANES At s FRo| otk EF FAM G B
Aot AAPel WEHI el Fol BY Aol YA, FAAe] ST AR

o R

278b-27} Federal Arbitration Act, 9 U.S.C. § 20 AZgc}

74) Glickman, op. cit. Vol 5. UFOC - 9.

75) Management Recruiters Int’l, Inc. v. Bloor, 129 F.3d 851 (6th Cir. 1997), Tl ¥ Eo| YAl Eo] &
FoA FARE FAHUSAE BTN Q2R FYEYMT FA4E IES s Aol ol 4
WY A2z Ay $ALA dste) 7 BHo] A dUEFA F Rolth
See also, Stravski Distributing Co., Inc. v. Zywiec Brewers, PLC, Bus. Franchise Guide (CCH) § 12,685
(7th Cir. 2003), cert. den.., U.S. Sup. Ct., Apr. 26, 2004, Illinois Beer Industry Fair Dealing Act3ro] A|§-2
ARFAET Azote] AFslo] FEolth = wjFAT dEwolF Rz PR Aol FAY F
FE o FAAC U AT Fa|AY, F 9 v oA (choice of law)o] tig AFL FasT)

76) See, e.g., Commercial Arbitration Rules of American Arbitration Association.

AAA Rule 112 FARRlE 25710 Fo)24 FAAE ZE F Aotz 7Asz ok td 99 AR
548 F4g FANRZ 878 n, Fuide] 2 7He W2 RE 159U o o]9E Aristx gow ayu
€ 27t FAAZ "ok a8n 9 Fdige] § 1§ Mo oldE A AAATL FAAE A,
2387 A FAA G izt FZAAE o] E AXE 5 gith

South Dakota Division of Securitiest= 2000. 5. 10 2 ¥ 3 Policy Statemento]A] T+l 7}udA koA ERA) &
daa FL Afee a2 ALY F2o04 e Zo] TR Frh:

“FAAR F 100 FAE AHY B9ols FAAE Arbitration Rules for Commercial Financial Transactions
Section 110] 9}3led AAAZ} Ad 7o) mel A}

77) See, Administrative Fee Schedule, Commercial Arbitration Rules of the American Arbitration Association.

78) See, Rule 23 of the Commercial Arbitration Rules of the American Arbitration Association.

79) Bob Schultz Motors, Inc. v. Kawaski Motors U.S.A. Bus. Franchise Guide (CCH) § 12,591 (8th Cir. 2003),
cert. denied, US. Sup. Ct. (April 4, 2004), 221} o] AN E “Hulzt AR F" 28 (“loser pay all”
provision), 53] sjuljzlr} FHRAAIGAY Ao, FAIQlelY M o8] sty #AF 4 giokn
31 ok
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ojo} & Rolth.8y

gholl, WAL AE7} FQ(expert witness)o| A28HE ¥l &L ZAx BEdes A
o] HEo|t}sh

V. FABHA zHsof & FoojFe A

FAN] FAHPL G W, ABYAIGA) B SRR FellRE oW r1E
)4 Berstelol @rir 1 1Ze) W FARYY Akl AUF L 0)F 5 Aok
BeA, 7pERe] thate] 29 AN P(fiduciary duty)E AFF RAA7b Vs 2o}
B2 BT}

deHoz A99TE Bals Ak AHE BIg Ao gal] W g FAYR
g Pgath 293 odd R PNz Adw Rasb) AFBck et sb
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80) See, George Watts & Sons, Inc. v. Tiffany & Co., 248 F.3d 577, 2001 U.S. App. Lexis 6442 (7th Cir.
2001),
81) Green Tree Financial Corp. v. Randolph, 531 U.S. 79, 90-91 (2000).
82) Subway Equip. Leasing Corp. v. Bonnie Forte, Bus. Franchise Guide (CCH) ¥ 12,020 (E.D. La. 2001),
83) The Quizno’s Master, et al. v. Kadriu, Bus. Franchise Guide (CCH) 713,051 (N. Ill. 2005),
84) Glickman, op. cit. § 9.03[13][e].
£ WA F - BE ot MAMA BAZN FANY FVY =HE otk 2y sluAcks BAd A
9179 Qg o BAlE oby FujolAi wolrt s L FHAN B4 AAWHA g
Welske el 42 olel Hnd Aae Bl olde BEAA FARA B2 Aax o] £
g @3t g
86) Restatement (Second) of Torts § 874 cmt. b (1974)ell A= “A 1) & ¢puke] AL thx] A Faje} 59
2} Alole] kAol Alek#A AbAlgio] ofuel a3 F BAGIAN REHE A M= ¥4E ¢ 9
e A Agsa g
87) Deborah A. DeMott, Beyond Metaphor : An Analysis of Fiduciary Obligation, 1988 Duke L.J. 879, 880-85;
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nlZol e YHo] Harold Browne| 719AIGAAE 41 & A (fiduciary relationship) 2
Holol BTT F3Y olA I8 Upe Besh o] AAYRE AHekE Bl
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e ZdXo|z2AAEE ojfTez JIPERGA ARIFE BT F= Uvn I
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L.S. Sealy, Some Principles of Fiduciary Obligation, CAMBRIDGE L.J. 119, 123-26 (1963).

88) Harold Brown, Franchising - A Fiduciary Relationship, 49 Texas L. Rev. 650 (1971).

89) Amott v. American Oil Co., 609 F.2d 873 (8th Cir. 1979), cert. denied, 446 U.S. 918 (1980); Bus.
Franchise Guide (CCH) § 8888, 825 F.2d 167 (8th Cir. 1987); Saey v. Xerox Corp., 31 F. Supp. 2d 692 (E.D.
Mo. 1998).; Robert W. Emerson, Franchise Contract Clauses and the Franchisor’s Duty of Care towards It’s
Franchisees, 72 N.C. L. Rev. 905 (1994).

90) 4AE, TR o|2A| TR ZAA}o| =0l Ao B FYAE, FAPEAT A1TE A1S (1998).

91) 62B Am. Jur. 2d Private Franchise Contracts § 20 (2005); William L. Killion, Existence of Fiduciary Duty Between
Franchisor and Franchisee, 52 A.L.R.5th 613 (2005); Michael J. Lockerby, et al., Franchising (& Distribution)
Currents, 24 Franchise L.J. 261, 271 (2005); Lee A. Rau, Implied obligations in Franchising : Beyond Terminations,
47 Bus. Law. 1053, 1064-1080 (1992).

92) Rosenberg v. Pillsbury Co., 718 F. Supp. 1146 (S.D. N.Y. 1989)

93) Broussard v. Meineke Discount Muffler Shops, Inc., 155 F.3d 331, 41 Fed. R. Serv. 3d 1151 (4th Cir. 1998) (rejected
by, Waste Management Holdings, Inc. v. Mowbray, 208 F.3d 288, 46 Fed. R. Serv. 3d 1019 (Ist Cir. 2000)) (under
North Carolina law); Amoco Oil Co. v. Gomez, 125 F. Supp. 2d 492 (S.D. Fla. 2000) Collins v. International Dairy
Queen, 54 F. Supp. 2d 1351 (M.D. Ga. 1999); Saey v. Xerox Corp., 31 F. Supp. 2d 692 (E.D. Mo. 1998);Domed
Stadium Hotel, Inc. v. Holiday Inns, Inc., 732 F.2d 480 (5th Cir. 1984).

94) Rosenberg v. Pillsbury Co., supra n. 92.

95) Cavico, op. cit.,, pp. 75-76.

96) BGHZ, Beschluss vom 24. Februar 2005, QAU AL AvlAkgel Fazdo] A& F¢ AT 4
A7b 3 oo MYIEE e YA agwdel gRAsd, “laAGe A A vE o1 AY
AAel ALolet strigt® ARARZA FHBAIAASTA Y Boivte AR B 4 JonR EUH BEE
»ag 3tE v A Verbrauchen) 2 £ 4 §11, AFYAHUnternehmer) 2 E.o}ok ‘SFE]-”—' AF89%. ol
Aol go] Ao ARoz 9]%474101] Ae AE izs}allt /:l°14-r°l%«l 245 #dsd £ o,
SQAME FHEA%e] AR1AA Gl B - UeS AE F ZAA ot}
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97) disk, 1989. 5. 9. A1 87c}l 24075 BF; 1992, 5. 22. A1 91t}36642% WA FE.

98) thEHAIALE A Y, 2006. 10. 9. A&, A A06111-003235 L wefF A #06111-0047 %,

99) #4135, TWXel= AlgoMe FA4ZE, FAAT A13AP A23 (2004) 321-349%. o] =Fo| ZYxzjo]=
o FAee FANLS IE I =Fo2A fdst
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A F8 = #std FA W F Ao FHHo] B uF9 A& FHLE AY
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American Jurisprudence 2d. Private Franchise Contracts § 20. (2005).

Austin, Anne L., Comment, When Does a Franchisor Become a Fiduciary?, Crim truck &
Tractor Co. v. Navistar International Transportation Corporation, 43 CASE W. RES. L.
Rev. (1993).

Brown, Harold, Franchising - A Fiduciary Relationship, 49 Texas L. Rev. 650 (1971).

Cavico, Frank J., The Covenant of Good Faith and Fair Dealing in the Franchise Business
Relationship, 6 Barry L. Rev. 61 (2006).

DeMott, Deborah A., Beyond Metaphor : An Analysis of Fiduciary Obligation, Duke L.J. 879
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ABSTRACT

Legal Issues on the Franchise Disputes and their Settlement by

Arbitration

Young-Hong Choi

Ever since franchising emerged in the industry of distribution, it has been growing explosively
in the U.S.A. and all other countries as well. It is a method of expanding a business by licensing
independent businessman to sell the franchisor’s products and/or services or to follow a format
and trade style created by the franchisor using the franchisor’s trade marks and trade names.
Franchising is a form of business that touches upon many different areas of law including, but
not limited to, general contract law, general principles of commercial law, law of intellectual
property, competition law, fair trade practices law and other industry specific laws e.g., the Fair
Practices in Franchising Act in Korea.

Arbitration is a long established, legally recognized procedure for submitting disputes to an
outside person(s), mutually selected by the parties, for a final and binding decision. Despite
its merits as an alternative dispute resolution, it has been criticized, on the other hand,
particularly by franchisees’ attorneys on the ground that even though it is required to protect
the franchisees against the enforcement of pre-dispute arbitration agreements because of the
franchisees’ paucity of bargaining power vis-a-vis the franchisor, arbitration cannot afford it.

Until recently, however, little has been written about the legal issues pertaining to franchise
agreement and arbitration clause contained therein in Korea. This treatise reviews the cases and
arguments in relation to the subject especially of the U.S.A., which have been accumulated for
decades. The issues addressed herein are the pre-emption by the FAA, the disputes to be
arbitrated, the selection and qualification of arbitrators, the place of arbitration hearings and the
evidentiary rules applicable, the expenses of arbitration, theory of fiduciary duty and the like,

all of which are relevant to franchise agreement.

Key Words : Franchise Agreement, Arbitration, Arbitrability, Selection of Arbitrator,

Provision of Arbitration, Contract of Adhesion



