I, 16 5 H25 =EH4Y 2006. 6. 30
20063 8% 1Y 23, pp.89-120 AANEHY 2006. 7. 14

i EES] BOL WA jol B3 R

The Applicable Law to the Existence and Effect of the

Arbitration Agreement

Z 4 o]* Su-Mi Kang

(= Z
e

B hEkel Aol depgike] o
PEEES KL WA ool B3 dEhREe] EREE
AT KL WA &hol B dEReg: RENE

SO
R

<= 2 HH -~

FAo  FARE, AW, TAFA, FAAAA, FAA




90 HEMR H16% H2HR

1. F &

FAAEE FAPAEAY HAFANE FAA HERA L B>
of B BAL HAsr] A% ez o|LHr|E gk 2¥dH
FA st BAE At uA T A D Bl FAY el
2 F Je7t ZFAGEATEA), FAZATE old A o AS-
2 &89 WA AA, FALREY H2AM T3 #bso A= FA|
A=t b8 & 9o glenz, FAA E4& FA osto A3}
71 AaM e olg g FASES o= e e st HAY A}
7t BA HES o Aok FrhD

FAFAG 7T BAE AGA AT AWt AF FAY
WA AAS ogA ol AAtst #™¥o e
AAAL F7te] AP YFoln FA T EANEE K3 A
olm2 FAAHIAN FAg Aot FAVE &2 + den, FA

el A FAWAY xPe FAAYY Sl ool AL A
oz ggsts olge] FARVIE Stk et Alut A3 43
AFlt FAY ANH 4Ae dPSE Aol FAH A7 FUck
et P2 WA BUNANA FAFAYIY BAs] LA
t A7 2 BASE AZWA BRAIA 92Y AL 32T Aol
ohush, $s ANHoZ fYselol doke FAE AT 4 Aok
T GARTE FAG S oAl BasE Aol BE 4%

4%

2 T AN B FABYY HEAR, FAA 4
So el el FAAT AYY + el Gk weH ZA
FAS AAH 4AS ARSHRE FAPEH Al A Yas
B @ Roldh

1) FAA] AQoAd gFxFARAY 59 2 FAy AP EAE sHAs A A
v} ©)A) M (Protocol on Arbitration Clause of 1923) Ajdje}l g ek Convention on The
Execution of Foreign Arbitral Awards of 1927), 7w& ¥<K(The New York Arbitration
Convention of 1958) o] AZA= % &4}t



hREES AL WHX| ool e ik 9T

e

SAANRY 80% olgo] FAel ol @ Ralel AR
Acks Bsel wARA B 2ANAS Astel FAYAE 3
Ed, AT A & AU TAYR FATA TAYo) A2
@70 g7k oW WAz FAMES Al seste Rt
SAS)E 809 TAHoE Sowd OFAGAS 4 U4 &9

Lo 3o

Sol BE BAE WSPelt B T BAST FAs B A
€ A YEBAS TUHS A2 okt SRR EUE
AR+ Atkn B AV, QIATAL © AN AREE 74
Ioha BEAE ARG AHo] AFFE EE HelME BYA
B ARY AL, AP FARAY FAUS B Ay F
M3 2 AT F et Sol 2AYGY

g =RE FAARANA Txn gl 4Y WA xdo] A
A9 ol Vet el slstel o8 VY RUst Bkl Avinslz
gk,

I. BIEEfhkel oAl Rk 2lv|

1 1*&!34:.»"’] "]u]

FATE AL A BA EAC B¢ #de &
2713, 2 A3zte) dee] uE) 2AE sdske R waked, o&
gzo] HAHQ BAfAUGHOZA FAAd et IAHE FEHHE

2) o|g A FEIE ulo)A B AP EE Fd Aoogm ¥

3) o] EA= FAT S el7b5d(Separability)’ o)2He BFAA == Pt

4) ojs} BEME= 2 Alige]l FEZ | A§ 2 AFH} FAAAE vA =) & FA
o} & A% FF e FEE 31‘*%‘ de7te] gEw EAHEH, FARSE
AA} Aap Gl B Holw, ¥ ALH Sl SAY 8o AAE ¥ o

2k 2 Aokn vtEA] 8L Zol stefott st Al e AE ot



92 HEHRE F16% F2%

RIS ol @ T ke EAL AT + A7l HAME Ha
g BFARARZ ] FAjl st EAE st ste ezt EA)s
ofof st ol& FATLTT vk mebr FAATE FAFA o
doz AL BAc] ofvd FAHEA e st AT 4 g, o]
FAGL o]Fox FAFARL HAHAAY TN FARAZ
ATE & U2 oo 73 AT = A ok YT B FA
gelel 4EdF, 1 58 /5, TA dide] He B4 ¥4
Aol TEHE A WY Tol EAHE, o2 EAEe WA
=AM EAN A B¢ Aol Yo wet fdstoiof .

L25Y FUA o]Fo| FAdle A= HE A&} U
kel AFAY FLEE 7R JE AR A #ate]
3 Yaeld FAd %8 AedE 1 yete FANe FesE A
o] drtzolt}.

o

°l> i

rl
of

o

add FA =4 247F AdE B9D FAFG #BAs
dAste 9ok 22 HH EAE o= vt M 9sld 78 A
77y EAEY. 53] SAANY #-bstd AGs MAY A TAAA
o2 FAXFE Frle ALY ABAARLEY £AXYE F H°ﬂ
Eve dRtzTE T Ad@ddd vF £ o 1 Mg @
st EAY 2Ae] EAE vl ok
5 FAS FAEe a4 @ , H_ éoﬂ Wt SARAN AR wAS

QAgeER QY F£HS

6) FAYUE FAXZ dIUT i<l
I YTHEAE A2z ALY 28).

7) ARl B (AR FEH, Fi, AL, 9L 24 $)7F BE vl &
Aotz B¢, FA tiddel € AAAH WEDA B Moxrt e vehe] £
e AS To] old gk

8 °131f& q4e A2 EAL A2 A FALAN D AP a(hdol AT A

S AF =71 Awd WA SAHRUEd f“?“)ﬂ ag A7 AFd E A
l M FAE F ded, FAd 4% S B B AT 4 AL
ool sef ), AEANE vt 7‘“;36] %%6}04 A& 28 AZE + 3
o8, AaE FAALY ez Y 5 33, AT FASA gon, A ot
o 24 sdshs ARY FANOR B2 FFE 2& 5 3, FARAH o
g ol A={Al W3 olstrh A Foll @k & £ gl

3]
Genter Bael AssE Aoz 2 F33



wHEeEe MIL WHX] Kool phEk ik 93

2. EFEREC) EAEE 34

i‘xﬂﬂaﬂﬂ AL SAFAE & A5 OFH TR AZTY
THRE o=yt Hol et A AL @B FAT
*3%04—,—9% 28E o=yt yd 40}04 A3 AA7L @F FA
oo WHEFARE o=yt Hol sty AL AL @S
TAGAE B Adds e SHE Reg AAY F et o
FE o= yet ¥ dste AT AL @FA TALAE o= Y
2t FAER} o3t PP ZA7} Feo] EAlETh

grt AR FAY 23 g E BEY] A5 Ay

olgtE A AAe EXo] AW AAYANE 2Haste] FARIRA]
9 930 FAE A7} Qvke A, FAYSE 2 2A7 HE 2
Ade AAZ AZYdes ¥ 5¢ nstder gtk watd oy
=g st A 4P WA &l B FARZH I
gatd AHrriz @

. PRAES] R WA Bohel e skl
8 1 s

1. AT &M thHER - F20Y

A 7 AR BE ot FATY WA 428
oA olajshrtel meh 2 HIWES GASA P

9) EAREBS, R, NERRERIE ROFHRERE, 1988), 2159 o)3) Iz



94 WEHR HI16F H2%

(1) SFBRBRN 448 F2 _

FAE e HH AEI FRHAE ol AFHLY AYLR o]
st AT AAREY AGor olsiste Yol diEatn Y=,
ZAGE AeAS) dF0F BRE YA wWE A FAFATLY
A 2} *&r& Aoz “Abz WA et e 43l we
2AZAGE WhA o] HALsA Bt ol F AFAAL FA
of AAA JH& dAsIHEE, 22d FAAY xE AT F
Abapel oAbe] AAF WA FIE BAss AL =
Aol g8 JAAYA st FALA dAvhe FHE A2

FAZt EAgelE Bt A I
2%o]l A7le HAX £ JFIFARARY 52 - FJdo] a7H
Hee HAANYE HEstd FAGAY A WA &Y
gatoor sl A9t AE FE AT, FARG T FAH
Fo] Rnogts FAFAG A FAHE AWAH o2 UA
gt AL gHIsitan & + gtk

N

rir

mlou:i%‘
—'r.'f:‘,oﬁ
N
lo
>_.,

LI L A
E

)
E X
L o
L

(2) EHEHRd Qe B2 |

Adlet FoF AL () BetdRe 2ol o|2old FABA
o} eprtAZel 4 uleld WHW FARAL FEF FAR
g Aoz YRS it A2 FAE dAed, oo g2
W ATl 2AMo2A FAXNYL $Hs HEahA ok

a2y 2o FAAbgel AUNWA AR Yo FY
Aol olzgm 1 A% A9 FANME £AMAY Akl T
AR QR AgstE Aol YA o1FA Hol wel A
g Fgsted @Ad sl Hdch oy BAE a7
dsl Hager ASE ALY @E 2AL A s sAstux
S AR Gt PAE 2 EAMeR AW gl ola
o fad Aoz JdYNW FAWYY 9 WP AR 5 e



WREES AL WX Hholl Bt EEE 95

Aoz FASA AU FEPAL FAE ¥y HAE HEAH
zdo) obd AAMEH ZWAA Fotete] FAF FAY ZAAY
HH 5o "’"*};{}2}'}]4 AFL 017‘3‘8}% = Hrteg vy 011:}._10)

E
acaam ww AR BARAE wﬂsﬂr 44

< 5o
G0l 98 4+ Gm FATIE AN AGOT geravn o
A "AHom BARAAY QAR Z¥AE AL AW, TAN
We Agstel AR ARE AR Gt BE BAAE IR

o g8 AW AL AFAE LG Holrh

(3) FAe)e £ A4S 2T A2
FAFdY FAY AATN DA FAAAA Y AHS JAA =
e gAgz & & AT, ZAARAAY dHE Y
YE FAHA ¥} BHME F=o] YFo] FLFH A &
3, Syt oldl #3le] AR == x| K& Aok
Agrele] Ay Wz g B3 FAY AR BAs FAAA
fFo] 4" § Joix st FA WA FAFe g B¥H BE
HEEAES o] 938 H L3l AT + de AL otk A=
ZAFANAN AT BAL FA 3t A e 27 o
ERAS %xﬂ%zi 11“:‘%}7%14 %ZH°M F, 1 AR A7),
= g 4 itk o ER3E FA
Lo A3Ate] BE Fol2A F
Aol Wes ol%t}l g & A, FAQY F, 3 AA, 1 HA
], AR, FAEAATE T B %94—:— FATd 4y WA &
dils FEAIDEE FAEA B3 Ao R Hopof gD

! o B
o

2

e
53
e
ofi
2
N
rJ
1o,
AN
ox
flo 2
Me
o,
o)
ih)
to
me N

10) 19613 SA)3ALEAO] % #832KThe European Convention on Intemational
Commercial Arbitration)ol X & ZAgte) o] &AW ZA7 FAdso] FAxRIX Y 4
48 Agsig

1) FAYIE AL WH AL FAUY w5t} HARA HE A 2



96 HEHE F16% F2%

TAEAY TFH A& 2HY B5 AL HE WA &9
o B3 FAY ZAWYEE ARV I FAF HE WA &
Holl A FAY HEHE 49 £ et Yok

2. MEAES BRI WA Fosel a4 kel BHEE

FAGA HYRANAE FAGATF fEekA AU o
v} BAse] FAY BAHY, FAG BAZWANE FAY
g9 o) WA= AF B, FAGYY 4E, FAGI 253
1Y, AW A2 EE 9FFARY 59 AYARAE 53
#ste] 2] EAHTh

(1) e AddA

1) TAZY ddatEAe AT FA

ZAs SaA APy deis =Astele] SALEAl A
o sx7t EAEA] ohstedof sta, FAARZE FA| el e of
7L dAj oo e, FARAE olF FAAY JAFEAlY F
& A HARAMRTE SAEETY R i FAT e EAYA
ofste] gddtedol gl

2) FAFe) AL BY £A)
AT HEHYY Folmz AYSAS PASHe] U= A
of skl AAFole} Ak FAFY AR BRAAEL A U]
A G955 FEE ot U Wl ols) WVY A7), 2t 78
Yol FATAY FAAIL B 5 A7t Sol BALY

2AY Ygoz Yo e nAW 9 FAUAY 4Y WA 19 BAE 3
Axs T2 + Yok

12) AR, “HRRHRUIRTREOIERE, BRSO RS, AR/ LT
RO, 1998), 37190 o3,



BREEL MIL WX Kohol e #EE 97

HapQl Ae g=xFATY o2 - 3
33011 ﬂh‘a AR E ﬁ@%}ﬂ A FaEe A5

M= FAAEA A SEHAFE

Ao] tre] Jgolth. Ed FAY A36x A% A1Z JHEe] w2

FAgEe] A AR 2 FAY fJEt FeHAR U AR

FADH HDAMRRZ AR Aok wEbN T AATH
of B3ty Z FARY Bxye] 9ste] wusti FARRZE HAY
Bl 2 BAk 9std Adst 14)

Z7Hl diEte FAEY AZ5E S AFYE AA/ke Ikl A
ARPol AAHE A FAS FA] A7} drh19 b FA
A7t B3 - sy vt 37 RS TR BARPE Hl1=
3ta, ol Afole Ite dg Adde] WAHA Fevhi He
Aol FA#HEE AL nHTHA It FAY AZ25E AAE
BAs7E o5 E Aotk it Ivte] FAFS AAsHA AA
ME olo #AF ZAzxeke] W43 23 PEANY 4F T& s
ojot gt

palnl
KR
=

W

3) FAle) WAl B BA
FARele) BAT BAANE 24 Fol FAGAT FEFobe] =
8¢ WE A 22A oPT SR Wrol, AR Fole

)

=
L
T

13) SAARE ALLE, ABE ALY, Al6E F2 AR e 42 A4, B4, 7}
A% Fol 7128 Fu Atke Aol 2A% GAxe) Bdye) olstel Washe
Aol ciEA TAAgel WFA Yola & + Urk

14) A8 B FHAA gHEAC) ARY FARI EFo) 4 F9 AN A=
7ol ot 2 Babe) BAKe] lstel Bustelor ok

15) Uetel detds %77k AR B HE AL BARE QEdAE QA
e eEe SUPL ARS) YL ST e s gu. 1961d A
AaEAe B fUdldE Budel #EeA AT ALY + U8
SERE-C



98 HPE E16F F2%K

Hob A2E A1Pe] e PO FAYIE stelok s, TR
S A AN ENFA A 28X G AER ol
A rolel @oh FAA ABUIA Aol A Az A2e
o o8 HEoR FAFIE shelo} Bk

FAA7} @Rzl ohd B9 o= e Hel date] FALe
o WA A AW BADCL olsh BANNE FAT S A
o BE FAY FAL AFFHOR ol FANA JZel o
% FATY PHo FaAAE Ao sef: Assh TG
HEASS Ao B FAYOR o] FAPY FAY == F
Aol AZAY Yol wek FAT S YA Fahol Brie A
7 FAER QR FAY FHE AZFHOR ANE RS YA
A% A7 AL W oheh, WEAN AFA FATY A
B ARl ZAY A ol Bl APHoz HgY FAze
ol Fulgol EASA opiaks Aol Al Slate] st
Aol vk s,

fr

r

18

o)

rr

4) FAgele) o] B Fa)
TAZAY AT 2 FAgelel chie] © B FAel g
o #A¥ 4 slE Aclolo} et ol2ld FAMsAE olx ua

Hell gt A RAA7E FAET. o] A% BHME A
FAZFs ol A&t I wet FAEY SUALGANA ZAHE
31, AV FH2DANA EAHE B, FARAA dE <

HAGAANN AR 452 ol 49 B gart o

Ch TATY SAGANA FAHIFeAEl EAE B+
TAZ Y SUADANN FA7FsA AR EAE AF o= vzt

16) ZHAPE ATR A2
17) 34, IAAMEE FA24 AZACLGAL, 2001), 481-4827.



HEEES BRI WX HAaol Tet Bk 99

ol
Sk
=
ox

ofN _—~_
2
¢ o ooff
AN oM o ox do X

ol elsted o BUE Ao Bated FE3H: 3
fek. o BANES 4% =oe FANSA ¥
spetetirtel] ole) de =
oo uE QPIAE FAGY EAY 5w
ARE BUsielol drim FHsed wstel, FANSHL
92 BE gFAAE WAAYS W FANSA o
sfofob @rka @k ol g %@‘H A 4AAES FAge
FEHo2 H8st] FAMsAH ARE WYl drt

ofN ox
=2
% o
lo
—r" 1o 2
o,

o

o?.: ac)
o

of

A7bedE AR Faser £ B¢ %ZHREH«] /gl
gk A ghol 1}%’6}{— o w2t OFAe £ B3 AR E
¥, s8dnd owd g3 do FP EA
B8 FARIE 51%?-_} AA7Le} o] FARAS o] BHE oA
ARG Agto] TteiAe B Q715U HERAC B A4S
TAl dste] fAY F =7kt 2ol FAZA Y WD A X}Hl
ol 4do] TAHE FFE drol 49 B £ Joh AAe 3
FAGE e T #dst FAAT AA ] EALA o] EASHE
24 Fel A A HYeo] destez FAZAA FAAY
ot FATFsEE Bddhe Aol wEAE oz, a9 B¢
EAE B2 WA HERA AAC dAse S 7IdskE
2 FAZEY £AY oid 2 BAY AABAE W=
ol Jate] TA7Vs4E BABoF & Hojrt

g & o l“lF

[o]

—_—

N

(h FAWE A2BANA FAZ s BAY A

ZAY A6z A2gel A2E FHBe] W FABR o
o] qARF Wol wek FAZ AAY + P& Wl 4d
Jgoz FAVYS ALY + Yok WA FARY Are A7)

r =
o M

18) 297, TAAFAREEA, 2000, 527,



100 HHHR E£16% B2%K

HENT Bl AVIE A GEUT Aol @} FAASH Ave
seksi B,

299 AR ALel 2} ATYAA AR A ol 2 2
of 2ATS FATNSA ARE BEsolol ¥ AAsE A £A
Ged, 9 FAY FE YUAAE FABE ALRANA 24k
40 BAY A% WAAY s BYAEE @ Ao £rhd 7
A FARY Axel 27 A7 U] gl st FANEA o
£ Bgsw g Ao,

(th AR dE 5 - APGA NN FATVso] FAE A5

TEES ASE A2F @ wa2d B4 dide] AR F
oluf AL o2 Yol £ kel WEA o3 FAE I
g gl dedde 2 SARAN AF U - JYo] AFE 5
o et ASFARA 3 5 - FBDANN STl
A F5ole HAAEA dated FAZSAE 75 HdeH doh

ot wEYoe] HEHA Fe FATAYG BAMME gI3FAS
Aol g 5l - Yol BF BEL TR0] o]FoARE ybe] APy
g fgdnn &  Jerz Iyt W ot T

& 29 5 Yo Hopop & Aotk

WS AT dig $A - JAYSAANN FTATFsE ol 2AE B
de WEl=s W wet FAZSA oFE ddsd gk

Mo ye mﬂ r

(@) HRATS) B33

A EAgoe BARIzre] AR, o

AAk 2 GARE o9 RE AT 3 &3 5ol AT T A4

ZAqeee a3 BHsld B ZADY & Y= 1SS AyEd o}
<3 Zrh

ol

19) FA9 #A38x, A36x A28 A23 JHE Iz



HEEES AL WX ool s Egx 107

1) fEAES %ol miAE AR &EC 33 4

ol

FAG ] FAA Aol AFFHAL Wlo] WARS FuB
A% FATL ASt lHEE, FAZYE TEE B AT
o PAR A7 ol A3 FAGAP AA% oAsETte o
¥ 5ol AlE & ek

Agolut Akl § 53 2ol Felel TBSAT oFolW B%

A 3
£ 3 A0 © Ae FAMA 3tel 2 AR BE BA
A2 4 AL BE Aol FAYEAY vheel Agolzn @
Stk gl GART AgeAY WaRe 348 A% FAY
rol A9 oldg 1 A0l @ AR AW dste Fake A
AR 2aksd SR BN 2H Ho] Ak
WEAslel oJatel A F=A AL, & AYY SASAT} A%
o7 AgolE 1 A Al TAU oste] FAR A9 olHe]
2E Bosjolel Bk Aol TAAMSAL theel it ol
B Aol FARAY AW sted FAGe 192 ol
2y gas

fo ox —» ot 2

N

| 250 e AdE5d Fol F5d B¢ FATAL

A §7b oldE ek Q77 EAE & e, o A= #7t

FAF=Y A st DT Ao] ofy, FAZEY £}
AL QA FAT e FAY At} ddsteol P

ZAZ e 5ol wAE A WAL BN FE HFASR

FAFEe Fo] BFRAAAE mXeste] A7 EAE £ e
dl, ol J3 TAEe EAM ofste] Adstd @ Fot

2) MhEaEe KXol 88 A

FAGAE Aoke] dFo2A I FF, AL, 23, A T FHE
oy, Zizitgy 2o g4 e B 93t 2 o] GAH
7tel A7 Fol EAB & e, o)le T FAFAS i) &

Aolnz FAFele EAM fste] ddsid

r e



102 HHK H16% B2RK

i

3) fiEaEe Tl el 3 X

FARRE] FAGAZE A - fESA A-H] glew Bapte
A AT B2 Bt 258 A7 & Ax, I 24
FA oste] sj@steof vk 1 A3 FAZ S tido] 9
el g BZAC] viAHE, olHF TA= %‘—zﬁﬁsﬂoﬂ
T FARAE Qo] Mol 2FE AGE A 2 ddEe o
Rl 9fste] 28 ZsiAY 258AE TAGAY TAE %xﬂé‘}
Y 5E B WY #EAE AT F Ydevtde &S
I FAA AR 53 FAF e FEA 27 AdAEES
2o A 2ol BAYE A ol MYsA g1 FHEHRIL
A 99+ lerie ASAd SN 2HE A7 gl

Azt FAE o=yt gl ojst A9 AAvkst FAHAME
FTAGA A7 aFd AW FFE TIAEIE 2FHY A
2 wefste] “dale WAAYA dgohre 9] weh WA
olsteiop grhs 2820 FAFIE AP EFL 28 A
Ae FAGAEe] AFEo|Y] FAR Bol AT FAY
st 1 5EE AT o] ohie} EYANEAE Ffet FI &
7F A71E %9 Yol ejsteiop frp= A2 Fol FAHIL gith. o
Ao Z7ke] ARdo] wAE 25HA WA HY - KFE2F FAFe
ol EA7L QA E 4 B 2ol oHE FFLE viE AUVt EA
T 2 ARdo] mAE veke] Y ot Bdkaks Zo] vy

Fake] BAE ol Yt Yol sty ddd AUste BAHAME
FADANA TAF 2o P dHARE IHY AW A
g TAYS T FAZ olsfstr] Hoie W o FAYA
ek FA A2 setste] YAAY <3t fAE oIt ot

{
03‘-

i\
72

g

ll

i
N

rl

Ha

20) /NMLR, PEGEECHEEY, 1983), 839,
21) BOREER, AU EEPRGE, 2239



REES KA HX] goooll mE gEE 103

4) gl N, HEGIE KR - BUTHESHRC] B9 £4)
ZFAF7} oM@ Afz FEEZ ¥ ;
ZARA 59 FAARAGR 28T
FARAALY &, ATFABA W
A g golnz ¥AAYY A4 WA B ANW, 1 WA=
A FAFA7 FEEA AP bl ekl FAG A

FAMo] 2 "o,

(3) 2% FAF 4 uA 523 BAAAE TALIY 49
3 3 HE4, FAGYY GFo] wAE A4 Pl U @
agol FAGele EAYo] ARG T T 4 Ak

V. fhEaEe] oL WA el I8 i
W 5

1. EFEAHKS FH

G} BAse] WEEAL BAT 3 $4 2 BAT 34
dele] FARe A% AT § A5 BAWIE BEY wolel
A2
-1 =

=
£ Aoz 959

QL
Fi
I
e
B
°1N
=;
1o,
1o
.‘
X
%
lo

Sskel 42 A EAE,
FAYAL EAY 23 A PAAAE IRt A
gEd, PG FAYE AR AoIN W}
Aol g AAMOE ol PAR] @ EAW AAE AR



104 HEHME B16% FL2%

Aotk FARAIA e QHE AAsE ZAZE GARRY ol 7]
' NE SAARY 2R WA FAY AAAR 4FE 23 A
)

ol tidlde AbHAdel WAl FAW AA N APt BAA
= AL S7FEAE old &l flx, °lE FAMXlA
7B E I7F 2delA B3] FAE Zo] flon, dFAoER
A Yo sty AZ 7H5E 247 98 Aolx, 1 24AEY
2% 53 2. ggste old @l dEHoR Ede Aol &
7V - FEASGE o|fE AR ot Y AolAR, FAR
e FARIZEY A EAS FAA dstd Az e T
2A dio) 59 AABA B AdFAE= Aozt Yz, 1 FAALY
Wgol F7aAA AX/F o, IUIERME FA AT A
BAL 712 F g gidE H 58 =42 E9A, TAEYE M
Aol dwbAlekz EUsA AFeke Ao st oFAE #ZPEE
AAE FAHT QG ol AFINE FATY FAA A
FA7t o}Folxe AL BHRoR e ol FAAN FAFAS 7t
2 2R BHol vtz B 4 glow, FAAYA st FAt
o] Agoly &Eo] BAE AL FAAA WHAAdSE 1eE F
ABAL H2E8 90 FolA HA AdFAME FALA XA 2
Rolmg, ZaAgee Aoy a¥€qRs ZAE AF FAAYA

upg} gafol gt bt

2. 274 2Rl YolA FEYLe A%

Forel AL W Al we 2AY 2PPEE 2L 5 9

22) ERERER, BB “IFEESEMRUCMETREE DR, 3730
23) BRI, BEPRFEEHREERNFFVE LR, 2000), 102-1039H.



HREES BRI WX Aol 2HEk gL 105

D2, 9 gofol A8HE A 1¥A ohlF AR ko A
2 Bash gok2

(1) FAGt FAZRe) §42 @

ZFAR] 4Y WA GPo] BASE AL wagol
2, FARR) @ Axe 27 A7lE 2
- AWe FaE 27 AR AL 5 1
go FAHE FRE FARA e 5 - AARA, FARA Az
WA, A% $U9AE TRY + Jed FaHcke
o d@ £<0 - QA BARAD 2AY B F9E T3 Aok

fr
ol
4o

D 9FFABRN BB +Q - A9
(AFBARRA A $9-APARAG 2o T2 e
Sy ASE A1G @] mEw A2z 748 g PR
7} 2 FAYG st TEAAAL, 1 Gt FARE] AR P
¥ EE I A4l gl A4S Bl WA F7he) el dste] B
A Aol AZFABA BE 52 - AWL ARY £ Ak Y
A ol @AM AR 4y WA mHel Ao BAE AS
AR ozE FARY AH, TR Aol gowW FABAN Yo
gt} =AML RaA Ak
oek SRFARA B 59 - FRDANA FAGI 4 o)
A zdol BAE ASols PRI ART § £E duuTel ¥e

24) FA AZ AP B2 FAel BY SWEH xoko] FAM SHstel
85, ULt 34 BE Folt FEYYG YT 0%l FAFARA
o £ - AN BARAE FEYFe] FTupdel $Hste HeET 9 Heke] 7
RalA) opg Al sl REHez fauetel Aol AeETn WY
Aol Yt G Y 1984, 4. 12. H 31 8371517051 #2).

25) The parties to the agreement referred to in article II were, under the law applicable to
them, under some incapacity, or the said agreement is not valid under the law to which
the parties have subjected it or, failing any indication thereon, under the law of the
country where the award was made.
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26) A8 A38E, A6z A2F Az B F=2

27) The court of a Contracting State, when seized of an action in a matter in respect of
which the parties have made an agreement within the meaning of this article shall,
at the request of one of the parties, refer the parties to arbitration, unless it finds
that the said agreement is null and void, inoperative or incapable of being
performed. .

28) Redfern, A./Hunter, M./Blackaby, N/Pana51des, C., Law and practice of international
commercial arbitration(Sweet & Maxwell, 2004), p. 4.
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29) Albert J. van den Berg, The New York Arbitration Convention of 1958(T.C.M. Asser
Institute, 1981), p. 128.
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41) All disputes from time to time arising out of this contract shall, unless the parties agree
forthwith on a single Arbitrator, be referred to the final Arbitrament of two Arbitrators
carrying on business in London who shall be members of the Baltic and engaged in
the Shipping and/or Grain Trades, one to be appointed by each of the parties, with
power to such Arbitrators to appoint an Umpire. Any claim must be made in writing
and Claimant’s Arbitrator appointed within three months of final discharge and where
this provision is not complied with the claim shall be deemed to be waived and
absolutely barred. No award shall be questioned or invalidated on the ground that any
of the Arbitrators is not qualified as above, unless objection to his acting be taken
before the award is made.

42) gy 1988, 7. 4. A 874344 BA.



114 HEHR £ 168 H2K

sUEe Bussl Astel o HaEAL 2Askn QW %, v
420 BAYY HAFVL ANFAE Mzo] AR I
A AYE A5 + QA B X2AE Yshel Aojo] gEA o] B4
A fET FAGNH AWSS FY F UL, ocﬂ 7 5go] B4
@ o) Aol tiste] FFAM FARAL AND BS vlFHo) FA

oz A%E A gum dese, A HHzad
(CENTROCON) FAZ%ol 44slol grietE X5k Y Aol &
FAGE HYSHE ROB AFLE F Y o Xt FES 34
Fel7t 4RURSS AAZ 1 FABA s skl FAAL
M9, BRE v QUAE X, YT 75 Q= A2 FAT)
ool Ao B 4 U, dIWY FEIF ARE FATAT A
YA T QY FE Qe AL OlfE X, Y Yol 9 HaE
el 2Aol Batel AN FAE w7 Akl FAAE 2 4Y

@
o im
fru
i

NFO{‘
= )

4»

¢ BB oFoinhe Yol S48 AAsHA

FAZsE frEAVLY Ry 2 5He FAM PR
Yoy FAzgde] FAY wet ddsolAel sta, st
Zdo 2% MEZI(CENTROCON) A

zgo] AYse] Y=
FAEAY oloto] RS FAGA AULL FAY & @A €
Aede S5 AT} 2t B 5 QY 1 oo B%
P Ro= Holol Wb WAGUAN Farye VUL AIF Ao

b g9 1990. 4. 10. A1 89t}yl20252 #A
X7} AZ st G Yo FARAE sAEd, A7 X9
2 AE Q3 AAA diHY e FAF ] &l AdA mA=



HEEES| HIL LHX| Hoholl 2 #Ek 175

£ BUshe AL TAD 4EBAC B Rolnz oo g F
el Bgol AAsolol s, dSiie) Aol WY TE o)

Aoz AT At ANE & Jgtel BANA BANA Ad
AAzA] Aol A i Ade ok v 4t nEE
Je 2ue skl geBAAE datel BHse Rl YT

) AR Beel AP

RN FATele EAMe Aol @ el Folt WAAE
PAAR FARLS B Aoke] FAWS 52 HLH At 3l
b o, FAR ARE nelslel gAY A E FRsteok @)
2 @ Aest e shm, B Acke] AT FAAY FHA
S AR AH®I % Fe.

ATl 4Y A Tl BT EARL O Bl
252 2n e, 19459 Aol FAE FATAE 25

2 Hol WAAWME BEAAY HH ATE A280e) FHL
o ged, 2 ¥ wAE AT ADFH A dHA B Qe
Fo We A8 Yr Ao AHHT U 2dU Y% 4
MR, —HE B 62(1987)d 29 269 WAL EHI ATE AR
3 FAYG2 PP ANAQG. @ o DL FARele 4
WA 58 At BAEAY B ohdm, VR FEAC £

43) K&k 7(1918). 4. 15. Rk 248% 86549,

44) FEFEFIEE 10(1935). 8. 5. Fiif] 390435 59; LiLEHE—EIERFIE 62(1987). 2.
26. FIRF 12325% 138,

45) HRESIT 6(1994). 5. 30. #iBF 1488%% 68, #1157 859%% 225,

46) WEMFINE 28(1953). 4. 10. TRE 44 455 S029; WHruHNE 34(1959). 8. 20. T
B 104 8% 17119,

47) WIRHFINE 63(1988). 8. 25. iFEEFHTE €S 8745 2.

48) KEIEHISIRE 55(1980). 5. 30. JCA ¥ x—F /L 19814 2 %% 244,

49) &fle A siFsts Aoz A, & A72e JEIHY AY L € B3}
o AL e, A1gers FAAY] it G2 E FAST 5, AREe)A
T FARY A B9EA] 28 A AR dExE pAsn it



116 HEME B16% H25%

HAG Abolm, B Ak FAuvidiEdASG FAe] Fatel 7
Holl B FARRS] HAIA 2o Qithe HoAM tE AldFs 2
ol7} At

#H Folle A

2

o

&gk Al o 8-S FA AL
o AR AEE JAT mEEEHE T 6(1994)3 5¢ 30d
AL 3 olfolA “EAHI FiolM A HH HAAE YT AL
& FALY A HFo] B o FAEAES Pt R YEI
oate A& BARRY AR FAdoF gtk n #AEd dste, F
AAM] A BT Hmidk AR 63(1988)d 849 25¢U WAL
“FTAe A2%FE 98 FAEARAYG A BEAo] glovg 7
A TAAYE SAYLE & AL olf Utk BAse] w9
dFE A= Aok

HRHE BBF1 28(1953)d 49 109 =2, FEribE: EH 34(1959)
Jd 89 20Y wE, MEHbE FEA 55(1980)d 59 309 #E Te B
Aol #Hst] FAYo] AAHHO] glod ol FAF BI F
W AR F83% a2 3 gk owt HEHE BEH 5519800
€ 30 w2 waw B Age FAYRS A3 FAZY
He ZRAME ¢ H3, M 29I #AdHo) e 2o HE e
83 84 F R mEstAor don FYoh
o gal7t T FAY 24 BHst FHT 3
A Ao2E Rolx) @, MEHQ Atvit} b D3

7R Qe #YsE 2o WE HEdR e Aoz

X

& o

ol

)
mt

W

7

o
ofi

}

e
ko
5]
2
o
o
)

-

A

kel

o

}.

i,Elh..
S
£ ¢

o

V. #

gll

FAARBANA FAGA 4P WA xHol FAY AP o=
vetel Wl Slstel ZA] xHE BYEY RAse] B Eoje



HEEES ML LHX| Mool 2kt #E#E 117

Agrelel WA AT Beo] g, ZAZANE FUFEAGE & -

%

g A 827 AYHY) vidolng 238 SWUE mstoof §
O =3 AAH HEDA dF F&E BHOR e U9 A%
9l

-

HANA Aokl B Yurol2e AR BANAL BHOE &

FAGel TR AEY 5 Tk A% Fo| BAYLh

FAG ] 49 WA Bol BY FAUAAN B PR
A ARSE Aol BAFE ¥ + Axw, 1 A BARHE 3
AetA BEER QA R Aol Pabxe] % AW AH
QRS TAS FLYH FHAN 2L A7, Aok FAY 2
@ FANPEFRAA 2 AAA, ofE FAGS BN T
3 £&9E R0 Holok & Aol Béte] AEsofo} At

w5 AR 2He ASIUT G A P FAT
FAYE YAHoZ WA Fu Yt ARG wFo| BY 2
3 A B9 dALE FAstlol shed, oldld A% oud
ol o8 FAAY BAS AALE gHT AkE a8 2

0.

2o e

A7t oIt olgh BAS] FAR B9 AR AAE o
AUAA SUEE RS BAE] st FAR GG o] ABAQY
2ol AR A EAY AEE FAsE s, oled 9
o] GARAA L] A zsE & devtel ARE PEH oo} Fuk.
3] galRte] Eale oAl 2Aste FANM mPH A £ Ux
ZAEAY 4 AHE Bo] T FX ) YoiA ouF )
oJate] olg WY AU BEAE HEEolof Fhrh

Ay FAPE olgdd YPE st AP ANFA ¥m
gol, BA=ME wale} o2 Aol Y& olelF FASS HAY
s dbo] g, 2FHoBE FANY MRS B3 A@stclor T A

olc}.

M o
% ot

2



118 HHMR H16% £2 %

Fregd

ZAE, A A™-E, 294 2001

A3d, TAAEE FA2F A28, 2GAL 2001.

EHAE, TRIEEOWI-T 2 ) HEOREE by ~DR%E~, FL
mt, 1997.

R, BRI, fFili, 2000.

WA IR, MK BT SR, REERE Vol 6, pAHFEBWHR
2, 1997.

NS, P, FRER, 2000.

NERT/EERE R, TR, SHER, 1988

NUR, ks, AR, 1983 _

R/ FLER R, RAMEREORE, LM, 1998.

E—1, RF RO, ERTTRGE, 1983,

BREX/PDZEENONE—/KBIL- & ERRFFLREG), F—&
#, 1991. L

Albert J. van den Berg, The New York Arbitration Convention 'of
1958, T.C.M. Asser Institute, 1981.

Lew, Julian D. M., Applicable law in international commercial
arbitration-A study in éommercial arbitration awards, Oceana,
1978.

Redfern, A./Hunter, M./Blackaby, N./Partasides, C., Law and
practice of international commercial arbitration, Sweet &
Maxwell, 2004.

Varady, Tibor/Barceld, John J., III/Von Mehren, Arthur T., Inter-
national commercial arbitration-A transnational perspective,
West, 2003.



FERAEES B WX| Kool 2iEt ik 1719

ABSTRACT

The Applicable Law to the Existence and Effect
of the Arbitration Agreement

Su-Mi Kang

If the existence and effect of the arbitration agreement becomes an issue
in international business transactions, it is the key point how we shall
determine the applicable law by national rules for the conflict of laws, or
by other methods. The argument in determination of the applicable law to
the existence and effect of the arbitration agreement is related to regal
nature of the arbitration agreement. As there are foreign factors in
international arbitration, therefore we must consider such an aspect. Besides,
we have to examine whether the general theory of contract is universally
applicable to the arbitration agreement.

Currently, it is the general trend that the party’s autonomy principle is
applicable in determining the applicable law for the arbitration agreement.
However, it is a difficult problem to recognize the applicable law chosen
by the parties, whether it is based on any regal standard(for example New
York Convention or the private international law or the essential quality
of the arbitration agreement).

In the light of the actual transactions, when the parties don’t make a
choice of the applicable law expressly, it will finally come down to
presuming the party’s implied intent. Nevertheless, finding the implied
intént is a difficult problem. Some argue that we shall presume the choice

of applicable law by an objective standard such as a place of arbitration,
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to prevent too much expansion of the scope of the recognition. But we need
to review that this interpretation harmonizes with the principle of party
autonomy. Especially, if we desire to detect the vital point where it is most
closely linked to the arbitration agreement, we have to inquire how we will
decide such a relation by means of any standard.

However, as the existing Arbitration Act doesn’t offer the solution to
these issues, therefore we have to settle these problems through the

development of adjudications and theories.

Key Words : arbitration agreement, applicable law, international

arbitration, party autonomy, a place of arbitration



