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o #FE Fd et S JAh

FARFE7L 2R AMEBAE AT st B ©E AYe A
ZEAE B3] YA e FAANY AGS 722 219 BHY, EHEY
MRS |, HWARIT e AYS5S AESA o Tt ofd #F FAR
Zte] Aok WA zAF AQfAFel ot FAHHA T Afe] Fuho] LAY}
H oA &Y &Y B ALHe W, § &Y #igdd 9dtd B3
2h=3

Hitik(substantive law) Ev iy #iEd(governing law of the
contract)E #Z#ol A 4L FHikt , HEEEY A9 AF e BITFHk
9 RERI HESE &3] Wi FARFREE ol HHP 2A=R
Areth olf g AAEE AR FARE Y TEEH e FAMA 2 FAR
Ao M, Tk, ART PITeS TA T ki (arbitration law)z FE €t}
AAE A% AAd 82 EAH, FAE FAd B FAYelgn 3
23X e “FAY'E AAE ov]ditt

23 =2 Ake dAd #d FAMS 2T Aol ZAAT B
T - BURHY o7 e A, 2%A ¥e A5 HEFIEIIL o] & o4
NELE ZRdeAE AEI}IA Idoh wEgA] P —#ZEAI(general
principles)o] W “FEBB " (lex mercatoria)® AWM o Z QAL & 9dex o
Fr n@staAt gk

o3 HAEE sty =Ae ICCY 2& FA7IFY S £33 7
37kl FAE, 483 #¥€ ¢, UNIDROIT Principles of
International Commercial Contracts(2004)\ Principles of European Contract
Law(1998) %, 2% “TEZEHE" (Lex Mercatoria) 2.2 A H &= dF 5SS 31
skt

E =89 54 FAZAHAGANN FAZES AU AY B2 FAA
k& AAstnA she AoA AAYY F8A L AAA7 2, ALAZAA] FA
W 2P AYS Aoz 284 & A THEAE 2E P3F 72
o EZHA S dstn £AMY FRE A48 44 - A dHE fux

ated o



ERERfE PR A BHES RE 4

0. §¥H) 93 Rk EF
L EEHEES RAT HIR

1) BEEARS FA

BRI G NS At AEE glaw)olt &) KA
(rules of law)S A& #AFE Ze=th

ol & EEEHIES JFHI(doctrine of party autonomy)y¥ ASde FAE
oy ZUH A MEE o] BolAT AL HA RE WA, & JvEA,
WERA, AEFY WA 59 A9 BERFERACGA 98 93531 e
oD BT F FYHo gt

T 932 BIEmEEMEel a3 TAH Y ﬁ"g"ﬂ’ﬂi A" n Y3
o] 7}&dx 53 UNCITRALFATAL “FARAYREE 49 HA(the
substance of the dispute)ol] 3t FALAIIL 24 3 21%7]-‘—3—?‘,5} Wme g3
ool ¥’ a FA s Yk

EREHIGY KAl A&d A7l #AE, Agde TARL AgAZE
Al A A9sg o, AL B4 T3 & F4E =
7Vede Qs Utk F AGAZAA, A BEd FALRY] A - 957}
272 W FANE AAHolol ke Fo] = AHo|AT Algko] MAE Fo
gAY FeE AGNES ¥R2E F U R TAEY Y] A=A
U AeEd A0l H7E & S-S veiddL B 4 oD

1) Lew, Applicable Law in International Commercial Arbitration(1998), p. 75.

2) Whitworth Street Estate(Manchester) Ltd. v. James Miller and Partners
Ltd.(1970) A.C. 583. 603.

3) The Rome Convention on the Law Applicable to Contractual Obligation(1980) Art.
3, para 1 ; Washington Convention, Art. 42 ; ICC Arbitration Rules, Art. 13. 1.

4) UNCITRAL Arbitration Rules(1976), Art. 33. 1.

5) The Rome Convention, Art. 3, provides that a choice of law, or a variation of
a choice, can be made at any time after the conclusion of the contract by
agreement between parties.



42 THLEBWR, £2948 (Q006. 2), #F1&H PR

ol2 gt Fo ot Hrt FAAQ HFZol Yok F FAYY AL s
of WA Fge Fxd, o|A L VP RE TFE oo it vk FAtAsL
AAEC] A9 HATZE BYE S ¥A Y Fo] Ut d= olv| A
A RPN FAEL AAE 4L o)

FAAE &AW 2 (choice of law clause)oll EFAIA Aol Ao 2 &
& & e e BRE(national law), &9 —#&EFES I HELE
(public international law), 3% (concurrent law), “lex mercatoria”vt # & &
F(trade usage)® X #3 ZF7FA Y (transnational laws) ¥ FHI A

(equity and good conscience)5-°] Ith.?

2) EEEBHAKRY HIR

FAFHERY 2o FAstd 7= FUY 7hedA EAYE FH3)
= sl ASALENA EEE HiEE 488 5 Jde 237 HY
29 QAL YFY dt7pE Lot EAlE )2 g Holy FE el & o
M iR (restrictions)e] &A} gtk Hold},

Z, AU L F& (bona fide)ol ok 8 T4 %4 (public policy)el] wHalx] =
ofob g} ThA] Wt AR FALAY] e - o7t olPH e Frte 73
HAE Adste 939 He #AHCE FHE 2S£ QUth 42 94 4
o] ol Aol A ZA 3T ZF ] A& 3L § Qi) olH@ A
T HLe EAY dA IR AF ATHE FLE Aol FAA
o] e o Yok =FHAY daEFA =¥, SRHFAY E3F
g9 FAZY, =3B FF 2F 5ol Ut

Soleimany v. Soleimacy AFA8A =9 FrEAL AH At EAY
do2e BEAN oMAANT HgEboZe BHANG] Wi g1E
ZAAYNA S ALY F, FaELLe UL Ao RAP L BE
31 23l0] FEHA FEE t=d A4l Utk FALRY] AF QL Aol o]

6) Mauro Rubino-Sammartano, International Arbitration, Law & Practice, kluwer
Law Int’l, 2001, p. 419.

7) A. Redfern et al, Law and Practice of International Commercial Arbitration,
Sweet & Maxwell, 2004, p.97. )

8) (1999) Q. B. 785.
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g3 22 AT & Uk PAE FAE Adsnz AU s ERAY
€ APeln T 2 F Aok FTHAL o8 HEHA ¥L HoH
31 FAP

A=, FE, #@i(egality) 2211 FAEFETHY FEO] SE AR A}
A7k AgatE Yoy e #32 FAAE 75T BERESERGS AR
EAY A9 AFE FESLE AASA ol&ste AAES A FA
AW & AYstaor ¥

e

2. BEH A% BRE) EiE

o,

AAEe AL 2714 FF ol g, o)L ERERIAY Wg ook &
o & ZEITE TESIT B0 EAS BF FALdI WA A8 W
HABtE Ao®, 0174% AA A FAYole &, o)A EALAYA o]
ZA2 AT A-S T HHRIE(Arbitration Clause)-T’f]-*‘: =g Aoty
FAAL] 2 g dAHe HAE A9 A A8E HE Fldte 71E0l
t}. 7}E% 28 (oppressive clauses)e BAIH o2 F4E o] }: e olgd
ofe} 22 HAANAA EAMY AL 715G Aor TFHA @erhlo

AG AR AR S HAHoZ A9E BE A8 71 b A9y
o] Y& F Yoy It o5 1) ¥t FAAY U HEE A+, 2) FH
AQl A3Fe] W& AAE 7 ¢, 3) Bk —KEHS A9 A9, 4) 1
1BE3:(lex mercatoria)S A& A ¢E virol ZEY 87t ok

L.
=
=
=

1) et SHALRLS] BRE

2 BARES AMNE 7 & AR TUEe FAESE d9d
o}, o] 3 Meo] W2 AE&EA o] RFAXH, 2= o T A FFALRLE]
33 A7 (public nature)® ol FIHHATHD e —fgFEAIoI Y BEEERK

9) F. D. Friedland, Arbitration Clause for International Contracts, JP Juris, 2000, p. 117.

10) Oleificio Bestetti v. X-Can Grain Court of Cassation(Italy), February 27. no.
1273(1979), Giur, It. 1929.1.1.1663.

11) P. Y. Tschanz, Contracts d’Etat et mesures unilatérales de I’Etat devont
I’arbitre international, Revue critique de droit international privé, 1985, p. 46.
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BES Fznz d3tdn. =3 f2e 49 2F#2 JYggrie I F
Aol o olf2 HEFHE o|Hd AdL FAAY =g HAste 7|E
o] "t

357t Fligel AYsE olfre I ol AYTAAS A AA
W, & FAATE Ao Aol ANEY AFRAE FESIA HAsH

o
ot
W
q,
s8
lo
M
X
X
10,
lo
L
_.{
s
)
N
0
rfir
It
ox
H
R
1o,
H
=
it
lo
_Il
ofo
2&
N,

= @tk £A%Nt BEAGe AHF 9FUL Agath st 3
BApgel 2% ZAYANS e MY A VAR Y= Aoz 4AH7)
WEolth EF 2E 0|42 Fo AUPAGL F&39 W AusT Utk
AgPAAS BRo) gl Tobel ol EAPCE MdgE ofe Aol
of Althel 4AAY 87el WA AFHAD B K] GRolh)

s3] FUPEe) A9e vt AAME B2 Adate A2 9]
Btk Al REHE 1 S7ke] FAAPETHG whet ARHE S7ke) QAME
Aggthe el opo,

2) TEAQ M3ZHe M

BAGAR 7hd & AR Al Al 2o Fuie] EAe] s
ofg-g ASAIFIA] E3tn thE BAAE &3 IUb FuiE EAHLER
WolSolA] et & BAMAE FEAQ AT juUHe EAHLE
e £ k. o] AL A g obF Bl gle F7he o] A wal
# M (lawfulness)o] HEF ook gt} ofd Wiy kbR A% FHF
Z718) ol EAMLOE WwolgdqR Y] A 2] A9 AL Aol
deS 87t a2EAT AAZe BARIE 2 HE WolEonR1d)
T Sandrock’s FoJWE ALE3tE 2 A3 FlE (effective interest)Z LHF

12) A. Redfern, op. cit., p. 98.

13) Federal Tribunal (switzerland), Feb. 12(1982), Reports on decisions of the
Swiss Federal Supreme Court, 1952, 11 at. 74.78.

14) “Aee] SAdHAY dYgHY Ao] o}d W, ITRL 1 Y& MY FAAY
a1 FQ olsBAZ FFs Bk (0. Sandrock, Choice of Law and Choice of
Forum in Civil Law Jurisdiction, in Drafting and Enforcing Contracts in Civil
and Common Law Jurisdictions, Kluwer Law Int’l, 1986, p.158.



BB MRAA R ke H

Hol Aol ol AFBT
2949 27ke) Wel Ado) dx #37Y G A%z wold & Yok
A oo Beke] ANT HEJ YR FRF AR} 2 4 Uk F F
WA A3 Mol 2T BARE BESE} g
wob BAAL A3Fe ol AGBAR ATEH A @ FEA 9
£ Ao o8 493 ¥ 2300 AYH 438 Bl FRHUS o
ANEY HUS FEY AL Bolol BA), oW ANE HUg How
FeslorgA BReA 2 Aol

s

3) e —m/ERIS| MEY
g A& ol A wt A} BRG] FANG B —&KEME dFdte
7b Aot FF ol @ JFB‘M old Z7tel Y& A AgHE, 218 B¢
131??} LHL A9 FUWEE AdsAY HH =S w57 S8k AHE
g d& &9 %’3““}7‘}«1 7k U FAE 9F AP dge
Washington Convent10n15)(1965)°ﬂ AATH(A422). aZAT o3 Y9
Age AAd A gl & FAdE 2% & T
olglg EAIEL A B}Oﬂlﬂ ICCFARG Tl 93td ezl I FellA
o] Hehie) ) FAJEL AHAQ olgeo}l s} SAH AL Ao}
ALY EAAA S FHEEA Al A19xd 2FE A JE o+
I Z2 FAZY AdEsHA =AU
“Arbitration shall be held in Geneva (Switzerland) and shall judge (note ;
be judged) according to the general principles of law and justice”(FA & 2
Az Adutell A AH= 2 P —RFERT Fold mat @ ojof grt)
T3 BAY ABZERAE “This agreement shall be subject to and
construed in accordance with the laws of Syria”(¥ A& Alglo} W FA
3w o]d] ma} A ojol grh)et FHEH UAUTH
15) Washington Convention< “Z7}¢} tt& 27l I FXEAHFA 28 ¥
¢}’ (Convention on the Settlement of Investment Disputes between States and
Nationals of Other States)e] %F o2 1965do] A= o} 1988 de WLEFow
A vETol glFolth AALYY FU& T Qe THYS JAEA EA
S ¥ “International Center for Settlement of Investment Disputes”(ICSID)9 +

qe FA%2 g
16) ICC proceedings no. 3380(1980).

4o o




46 TESWBUE, F2948 (2006 2), F1HE MR

of AN FAASE 2 Acke “ge] A Foj7e] frao] A
Moz Aejopie] e F&HT ANs ook At FAAT

gk AL del QNUAS FHEE 23] Asted AdstE Rol
ohiz dAs) Astel AUE A Ge 3 2ol A4elol Brtn A

IS F

“This contract shall be governed by the general principles of law, to the
exclusion of any single municipal system of law” (¥ A %F& oW @d =719
FUE S wiAlst D He Ut o] gt FE&E)

ex Mercatoria®| &4

3 BEe oA ARZAAT ZAAES AGFBAE 5F TS FUHY
o] olyg}l “lex mercatoria”E ZH L3712 Fod 4 Uchd) oJH wl& “lex
mercatoria” (B EE)E o FAZCR AANES AGBAES BERELIEE
(international trade usage)d] W27 o 4 or} A FMe] “lex
mercatoria” & AFdE AL E&FE FL2E sFsAdol 2ot “lex mercatoria”
< oFA7A 2 9wyt gdstn HESHA %7] dEolth. Goldmand “lex
mercatoria’ & ‘A2 H'(new law)dt F 20, o] & ‘Al =29 Alo]9]
AA DA A3 AEA ZiE"(an autonomous source of law proper to the
economic relation between citizens and foreigner)S. 2 HA}IT}19)

“lex mercatoria”® W-8&& Hrletedle 27 FHIWA el dd & sue
“EZ02]"(list method)ol¥ thE e “7]1%3 W) (functional method)o] T},

AAE “lex mercatoria”E TAACE EAG W og UNIDROIT €23

&2 A ok H A 2 (Principles of European Contract Law)< ¢t A A& 10
d Bk FHjE AT 939 BE5E Uit o] WHAe {fAXo] AddE #
Atte v F{o] A&Ho] sioh ol g H|Fo| th-§317] Y3t BergermnFE
“creeping codification” (= UH)S AT o)A L tiE FH 29 AH
A 84E J3ta, FAFHY AdFY F&I TS nEstd {FAAH

&
—

17) Mauro Rubino-Sammartano, op. cit., p. 421.

18) G. Huphreys, “The Lex Mercatona in international arbltratlon : some differences
in the Anglo-French point of view”(1992) I B.L.J. 849. :

19) Goldman, “Lex Mercatoria” Forum International, No. 3, (Nov, 1983), p. 3.
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ZAAE ATt Aol Aot 20

29 “functional method"e 539 EA7F 24 E W “lex mercatoria”
o TH & FUste AR Gailland7t o] 2 F HIW2 o FA|AolTh2D

Gaillandel] 2]8}A “function method”& o® ALANA 3 FALA7} A7) 3
2992 “list method" A0 2E 715382 @& 4% Qs FFe vlsa 2
A 2 olfe] dtte Relth22)

FAAel “lex mercatoria”® TAH W& FIddua & B¢ HA
UNIDROIT PrinciplesE 9&3t& Ago] it} &, UNIDROIT Principles7}
“lex mercatoria”®] 719-& ol A9 ANd-E P & T dHo] o]
FAo &3 ICCHA o 3 ZAM S-S B3E 3 Mayerol &fste] Ut

UNIDROIT Principle®] A& (preamble)ol] “AleFo] Hel —x/EHIoI Y lex
mercatoria®l] 9J8te] TF&EE FAATL FostE F Ao ALET 717
st sl

I} Z(ex aequo et bono) == KEEH fhEAlamiable composition)
FAANLE dA HhdAd wet A BAARY AL - JF-5 FE}VEG
gl Rl B EREIE g 38 + Ao oA FAYEY FA4H
Zgolv B3 5422 viAste tAl FARF R AFES Fois
= 2 ol FAT BAAL AU At FAHE AY, F
A l‘lM‘% 7]3012474]91“4 T FRAFAALG T AN A& sbeAel
Ue Ao A5 °1L EZ=7te] SWEEY 43 J8E 5%ty g9
Aol et ZABH T AFLZ BH e Ao 1—1@6}43_’ aad 4 Uk
FAAQ A#Zx UNCITRAL EdH2% EEHS 2 2439 LEp7t

20) K P. Berger, The Creeping Codification of Lex Mercatoria, Kluwer Law International,
1999, p. 192.

21) Gaillard, “Transnational Law : a legal system or a method of decision-making”,
Arbitrational International, Vol. 17, 2001, pp. 62-63.

22) E. Gaillard, op. cit., p. 60.

23) P. Mayer, “The UNIDROIT Principles in Contemporary Contract Practice” in
Bulletin—Special Supplement : UNIDROIT Principles of international commercial
contracts — Reflections on their use in international arbitration (2002) p. 111.

24) UNCITRAL Model Law on International Commercial Arbitration(1988), Art. 23(3).
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UNCITRAL 2401 "$447He A2} BAs0 s tos
T By @3t “FHIY A st Ty 97 FAJNCEAN BFE W
glof g’ A vk FEIGH AARFLE IR R o] & Q1F
st gou®), Avlutd F3t FE&FFS oo B3t FAFn YUt

T “oH FAAY MEL ZF2AM HFLRE AFEo 292 o)F
& BS KEEER F718c] & dFsta Sith

‘PR3 A7L B 71ES Anein ‘$oA FAYE ‘G A ot
Z B FALE AuisEE A2 das = el
Feuete FAME “FARF RS BAAEC] BAALE AR HAd
7ol @t ‘YR MU wet #FE WY ¢ A n FA5A(H29
A3%) th& KGR 7ok @A ol & AF s At
“gga A7E¢ AAH}E & “Equity Clause” E+ “Honorable

ic
o
L
lﬂ

BN

=

£

Engagement Clause’2til ¥&

o] & FARAe] HWE -?-*]’5'}71‘4 ol F}E FAF 2o FEY
= 9ulstz] F=th® 2R Y ule FAUC] Folu BARAIzE Zﬂ‘ih% &)
A 1o AR AdEg 23 vUF HEF AFE&d &5 ge
o n| g}2D

°‘9] Eagle Star Insurance Co. Ltd. v. Yural Insurance Co. Ltd.A}A28)9]] A
29L& “Equity Clause”7} A1 Al gt A (lenient view)E 714 A
Aoz Jgdygony F ALHYA DenningBAle T 23| #sld,
F&ou A% NS wFste AR, “equity”(3H)= FAY
A2 e EddE FAANL 2¥A PFtdof I’ m BAIFTH

23 “amiable composition”® “ex bona et ex aequo’E F&ojolt}.
“amiable composition”®] &) “ex bona et ex aequo’d] WalA FAHL YA
th= Zdlolth. RousseyAtzio| A, “amiable composition”e] W& HAF o} o

u!

kel
mlo

25) ICC Rules of Arbitration, Art. 17(3) ; European Convention, Art. 7(2) ;
Washington Convention, Art 42(3).

26) Eagle Star Insurance Co. Ltd. v. Yural Insurance Co. Ltd.(1978) 1 Lloyd’s Rep.
357 ; Home Insurance, Co. v. Administratia Asigurarilor De State(1983) 2
Lloyd’s Rep. 674.

27) LEO D’Aray et al, The Law and Practice of International Trade, Sweet &
Maxwell, 2000, p. 479.

28) (1983) 2 Lloyd’s Rep. 674.



B Ao A BERES BE 49

8 A B v WA BAo] o2 HaE “ex aequo et bono”
o wielol It WA H A

3. BHEE AT BUREY HiF

FALR o @ A A H“‘*E‘P] 31“ A% FARF R AR A9E
gzrt dvn F4He HE § #g Aolth ol & FAIA M€ (implied
choice) & 53 A€ (tacit choice) °] Fa gk F FAA7E AL ES 74]
oo A4 HAAY EA SHE FZo] gleol £ B, FARY R
FAAE S8l AAYE Agsta o] & FARY FAlY dEo=w 7&-7%@@]
E 343 FARFEY ABK (artificiality)°o] WY2 AA7F ot

zZutgere AW Ago] HAHAY, Adxzholy e J¥ez B
o} Ad Hxol FAA(with reasonable certainty)e] WehJol gtz #3
g o 99 A9 I U0 2y F FAATE EAE A dl
3 B onrl fla ol 4538 24 fle AF HYe EANE &5
& Aol HEHA Ferh

2ntgokd] #F Giuliano and Legarde Reporte AW A9 S FAIFo=R
& 4 gle dE AAstz Sl

A, Lloyd’'s 2858 Zo] SFUA 93t H&EHe EFAYS ¥
718 753D

E4, FALATE o]A ] A (course of dealing)e] Y= 7%

AR, AR dge] sl A5

U, EYH 23, o & EH Z&Fx UHZP A AdFe] Ue A

AR, (hEHe] dEe] e 4532

npxlgto 2 U3 FAAL FAHE A HAF MEo] e A

29) Société d études v. Roussey , Court of Appeal, Paris, November 9, 1979, Rev.
arb. 1978, 389.

30) Rome Convention, Art, 3(1) ; “Rome Convention”& Convention on the Law
Applicable to Contractual Obligation® <u|dls] <=9 L “Contract
(Applicable Law) Act, 1990"¢] H&A o AR = gl

31) Gan Insurance Co. Ltd. v. Tai Ping Insurance Co. Ltd. (1999) 2 All ER. 54,
QBD(Comm. Ct.)

32) Egon Oldenorff v. Libera Corp. (No. 2) (1996) 1 Lloyd’s Rep. 380.
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s°lth.

AR FERIAE BAF AEE A i@ tE o] W] o=
g BASA ¥e Aol H 875 FAA) o) & ‘AYE EHd ox
7} §1€"(no clear intention of making a choice) A %9l BEAH Aegle 22

g & oz 9718t gl
=As BA1F A9 @3t Giuliano and Legarde Report3¥e] A4F%
7HA 848 Bu} AU HES A )

A

1) hEHE

BRI A9 B3 ] G Bl 2R ME2 FEHE 4ol
At

Ade A8H dHZ2, A= AHY A AYe FHsed dut
Moz #dol Yvte FAIh3M 53| FAFTANA BAREL £F 54
FUHAIYdE dFAYIE FAIE D37] o 28 FHo] BE5Fo0]
Aot 3y FAA= EAYY Add 2 F93 BFAE nA &x B
ALZES] 23] Lol 5 AFF ofZ MEEI % 3 T3 FAXE o
2 AR ot HEER] @3 FA7| Bl odte AFE + Qo
HEOE ZAZE 48 59 FAAEC] AFA whix, BFAA F

< 3, CHFAAM BFE WE AS o= & FAAZ Ry g
1% B39 FAAE S EAHCE & A5 FANY F SAXN 93
HE O BAMol AT ¢ gtk

a8y & qH e FAXY A9E A A9 FEe J3e He
o2, 53 gINZ vEG 2Z ITlA o]& FE33 U

olF g HZW L AMd AU ALAA A HFEHE EAUE FYH
© 979 AF¥S MY AR 479 W FAAL BAoly BHA A
o AAEIA AAHS AL Aok

o ok

T

(]

. )

pad

33) (1980) O.J.C. 282/1.

34) M. Rumino-Sammartano, Nationality of Awards and Applicable Substantive and
Procedural Law, Arbitration, Kluwer Law Int’l, 1982, p. 47.

35) Hamlyn & Co. v. Talisker Distillery (1984) A.C. 202(H.L) ; Egon Oldendorff v.
Liberia Corporation (1995) 2 Lloyd;s Rep. 64.

36) Kahn-Freund, General Problems of Private International Law, Rec. Courts La
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AT KEERAME dutdod ZAAF A4 AFA BAAY g=E
7HEsel Slo] BAV fle Aoz FHe U, dFdM e oMz o8 7
ALZe] g Bdste Fo3 AFE B ke AN HATY Aol E
Bolxm 9}

2) ity

&) 27kA A Jhedl R HA F3, & FAAE AR EAE Ad9E
FAg B glvke Ao WEW AP AP Agd ofF o
°of gitte =2 AL F Utk fushd o FHL2 Aads dApg

gatA FEstan 371 WEolr

o} wtth= gk Aapo]l AAWe AF] FFE vIU FALES
FTFT ANEY A ZAGAY AdEe] AT FAA A ZAF AP
2 AAYEE dgsein & Aol

autdez AAE AT AW A A H8E ¥E 2Yse

[

1

l

239 $2 Atk ARE A% SATIEE THHE 24U o8 27
FE2 FHHL YOBE FAANN Y FAAEL AUT0] 44T A
FUE FAMOE AYY b54el BT AT AE F4Hoz 2 ¥

o RolgE AdRozE B ggn 2 4 .

3 27t 220 e oA
Azt 98 zsfz}, §3, do] TE T 748 224 9E o
2 47 5 Yok o)E 2aFe
22 SUUAI 27 "alilé}%xl ohJe el YFoE gl o)
& 248E 2/ A99 A%}

Bt

47, dielel F4, 293 HBAFFLst A meAsle) A%

2 438 Z9E domm Acke oA % Aol AR P
Agsed 198 A3E Yob®

R ol

2k
°‘7l “ﬂ-r"ﬂ “3] :ﬂi%}oﬂ g stofof 3l
To 2
A
A

=l

tlo lO .l

N

©
Ao o 4>

}_

Haye, 1974, 111 at 350.
37) ICC Proceeding No. 6560(1990), Yearbook Commercial Arbitration 1992, 229.
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M. MHHEdpe o3 BIE BHF
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o] A% fhFPIEH AR T+ A appropriate) BEFEFLEFH]
(rules of private international law)& ®]3t ¥ ole] mg} HiEkS 9dte 72
$-9F, HEFIERL vh2 Bl v B9 Fhl(rules of law)E H3te 74 ¢

38) Sté L. et B. Cassia v. Sté Pia Investments, Court of Cassation (France) July
10, 1990, Rev. arb. 851, 1990.

39) Helbert Wagg & Co. Ltd. (1956) Ch. 323.
40) ICC Proceeding No. 5505(1987), Yearbook Commercial Arbitration 1998, 110.

41) Konkas Indomitable Corp. v. Fritzen Schiffagentur u. Bereedrungs GmbH no. 80
Cir. 3230(SDNY 1981)
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X F£E2X71 @ RAoln, /¢ EdAGANME AFALEY AR, 5,
1y Fd, 3% § AHlzAddA e A2 AFA], ESA G e BF
o] ot e X, IJANELF AddXs FA&3he oA Fo] Hlz §F

42) O. Sandrock, Handbuck des Internationalen Vertragsgestalturg, Heidelberg 1980.
43) Rome Convention, Art. 4(2)% %
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A olgRo|ty. M) AT o] FH A= 97} Ut
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FTAZAFANA FAA AP H T FEPEHT FAHRAE AL
AAF A AL AAge] HadAA g B¥ FARPE= FAE
&3t £A WM (governing arbitration law)ell wel AAH S AsA Hot

o) ASAE MEAERE A A2 ERLERIS 99 ¥ A8
A9E BP9 2 AABE AAE A9 A0, £ AARAAE 557
o FUET AEHE A 3 FUALT ohfeh kel —RAL

(general principles of law) ¥+ lex mercatoria ¢ A&°] 7l5% A%
ek Tkl —EH], olY  lex mercatoria’t 2 -£¥ 7 $ #lE UNIDROIT
Principles of International Commercial Law(2004)4445) 1998 Principles of
European Contract Law7} 242 4 It}

HEFETE A she BERERIAA 33 AAUE FE3l=E & 5
A#E Pate UNCITRAL 29¥, #38F 2 ANEHES 5o doh &
UNCITRAL EgR46)L “GAtztel o AFo] gle Afd FARYE= 4
Attty UAHE AT wet s HE FEsdop dn
T8k ok

FHEHNE “EAYA st FAAY Fo7t glg dolle FAU] A

W

44) Bank of Baroda v. Vysya Bank Ltd.(1994) 2 Lloyd’s Rep. 87.

45) UNIDROIT Principles of International Commercial Contracts(2004), Preamble ;
“They may be applied when the parties have agreed that their contract be
governed by general principles of law, the lex mercatoria or the like”

46) UNCITRAL Model Law on International Commercial Art. 28(2) ; “Failing any
designation by the parties, the arbitral tribunal shall apply the law determined
by the conflict laws rules which it consider applicable”

47) European Convention On International Commercial Arbitration of 1961 .Done at
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AAe 2 ALY FAHZHGoverning Law Clause)dl| A= 2 F

Geneva, Art. VI ; “---Failing any indication by the parties as to the applicable
law, the arbitrators shall apply the proper law under the rule of conflict that
the arbitrators deem applicable.”

48) Convention on The Settlement of Investment Disputes Between States and
Nationals of Other States Done at Washington, 1965, Art. 42(1)

49) Code of Civil Procedure Art. 1496 ; The Netherlands Arbitration Act, 1986, Art
1054 ; Swiss PIL Act of 1987, Art. 187.
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50) FAAIYTFE L AA T8 FUdHol 9l Frlvirt O W Lo] tEn A9 =
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A)E AL3e A$E gy “KE"OIFH 3, CFo ¥HE AL FLE
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51) UNCITRAL Model Law, Art. 28(1) ; “Any designation of the law or legal
system of a given State shall be construed, unless otherwise expressed, as
directly referring to the substantive law of that State and not to its conflict of
law rules” ; English Arbitration Act (1996) Act. § 46(2) ; U.S. Restatement
(Second) of Conflict of Laws § 187(3) ; Italian Code of Civil Procedure, Art.
834 ; Y} FAAE A9z,



EEERAG PR O A BEHEY] BB 57

2 279 & Ao EFEEY FAIA Ada S Fugel obd &
—fFERle] Y “lex mercatoria”el] @3t oA E HFIA| Fe Hol 7]
g 2ol oz A& HAEr desit)t 3] M EHt obd #T
E Ee KHEl FBRAE 938 e Aol Fdojt.

HE CEEEVE 2 EANE AT duEe aRL EE, FAA
9] FAFEol EATEH YWk R] ool ot I FAR}F WG F
Aol fFsIES] FP& WA ALl FAREES A71N |28 £
At

ghop BALA7E fel2 EAYE AR &S A EAY EAE @A

Wwge] 7kA7 Aok &, 1) FAA Y AAYE SAYLE ste U, 2)
A o] BgERLERA wet ZF e St AAY S 5

3) FAVFEIL A4} AP S Hoe W, 9 FA
Azrste BERRMERAC wet 24" e dAEE &
o] sltt.

SAA, FA7IE D FA T Eggo) AFHE, FAA BF EAY
gt 248 MEFIERe THY T v FAEES AYsA Eoh o
BE 53571 A4 AAdel AYE = A3, FH P 3ol AgE
F= Stk

54 AFA RN MEEEH FAd B SAYES BAEA A g
A4d FAYS TS BREGHES 7 ¥ 497 2o

olo] E=xbe AVA o “HEBELRIES FIR"A Al 82 AAH FAY
7 FA AE&E FAYE A BAE & e ¥ AN Byt

Ae B =85S B3 BEESMPEAAN AAF EAY] Ze odnst
Az A9 5 e A7 7R dckE AR

MEEZEMANA UNESruid(CISG)Y F8A433 o8 BZE3)

£ 71%% ¥ 4 & UNIDROIT Principles of International Commercial

Contracts(2004)9] F8A4& 723, ol& FAYZY BF3std 45 &-&

g & Vg FHstaA g

off K mE oy fr

\a



58 THESMBEIR, F294% (2006 2), H1E MK

BERK

Redfern, A., et al, Law and Practice of International Commercial Arbitration,
Sweet & Maxwell, 2004

Friedland, F. D., Arbitration Clause for International Contracts, JP Juris, 2000

Huphreys, G., “The Lex Mercatoria in International Arbitration : Some
Differences in the Anglo-French point of view”(1992) LB.LlJ.

Goldman, “Lex Mercatoria” Forum International, No. 3, 1983

Gailland, E., “Transnational Law : a legal system or a method of
decision-making”, Arbitrational International, Vol. 17, 2001

K. P. Berger, The Creeping Codification of Lex Mercatoria, Kluwer Law
International, 1999

Kahn-Freund, General Problems of Private International Law, Rec. Courts La
Haye, 1974

D’Aray LEO et al, The Law and Practice of International Trade, Sweet &
Maxwell, 2000

Lew, Applicable Law in International Commercial Arbitration, 1998

Mayer, P., “The UNIDROIT Principles in Contemporary Contract Practice”
in Bulletin-Special Supplement : UNIDROIT Principles of
international commercial contracts - Reflections on their use in
international arbitration (2002)

Rubino-Sammartano, M., International Arbitration, Law & Practice, Kluwer
Law Int’l, 2001

, Nationality of Awards and Applicable Substantive

and Procedural Law, in Arbitration, Kluwer Law Int’l, 1982
Sandrock, O., Handbuck des Internationalen Vertragagestalturg, Heidelberg
1980

Choice of Law and choice of Forum in Civil Law Jurisdiction,

in Drafting and Enforcing Contracts in Civil and Common Law
Jurisdictions, Kluwer Law Int'l, 1986
Tschanz, P. Y., Contracts d’Etat et meures unilatérales de 1'Etat devout l'arbitre

international, Revue critique de droit international privé, 1985



BB B RO A HRERIE S RE 59

Yearbook Commercial Arbitration 1988
Yearbook Commercial Arbitration 1992

Rome Convention on the Law Applicable to Contractual Obligation(1980)

UNCITRAL Arbitration Rules (1976)

UNCITRAL Model Law on International Commercial Arbitration (1988)

Convention on The Settlement of Investment Disputes Between States and
Nationals of Other States Done at Washington (1965)

ICC Rules of Arbitration (1998)

UNIDROIT Principles of International Commercial Law (2004)

European Convention On International Commercial Arbitration of 1961 Done
at Geneva

Netherlands Arbitration Act (1986)



60 TESEBHE, £294 (2006, 2), FIR M

ABSTRACT

Determination of Governing Law in International Commercial Arbitration

Oh, Won Suk

The governing law in international commercial arbitration may be divided
into governing arbitration law and governing substantive law. The former
governs the parties’ arbitration agreement and the conduct of any
subsequent arbitration. But the later governs the parties’ substantive rights
and obligations, which means the law that governs contract formation and
performance, and the law to be applied by the arbitrator to the merits of

the dispute.

The purpose of this paper is to examine how to determine the
substantive governing law when there is express choice or implied choice
between parties. Moreover this author checked any restrictions on party

autonomy and also any possibilities to deviate from the governing law.

In case of éxpress choice the sources of the law or rules of law might be
the national law of one of the parties, the neutral law, the general
principles of law or lex mercatoria according to the arbitration law selected
by the arbitral tribunal. Some arbitration laws or rules empower the
arbitrator to decide the case ex aequo et bono or to act as amiable

compositions.

If the governing law could be determined expressly or impliedly by the
parties, the arbitral tribunal would make a selection. In this case the criteria
for selecting a governing law are not exactly same from country to country.

But failing any indication by the parties as to governing law, the arbitral



BB R RN A Bl RE 61

tribunal should apply the rules of law, the law or the law under the rule of
conflict that the arbitrators consider applicable, according to the governing

arbitration law.

Among the connecting factors offered by the conflict rules, (which means
the factors that the arbitrators consider applicable), some legal systems give
precedence to the formation of the contract, other system to the place of
performance of the contract, and others to the closest connection or centre
of gravity. But the Rome Convention, which unified the conflict rules of the
contracting states, gives precedence to the law of the domicile of the party
which has to effect the performance which is characteristic of the contract.

Finally this author suggested the Choice of Law Clause which covers
governing substantive law and governing arbitration law at the same time.

Thus the UNIDROIT Principles as well as any national law may be
included as a governing law in international arbitration. So when we make
sales or service contract, we should take into consideration of the UNIDROIT

Principles as a governing law or a supplement to the governing law.

Key words : Arbitration. Governing Law




