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A Study on Interpretation of the "Causal Link" under WTO Safeguard Agreement
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Abstract

This paper analyse current interpretation of the "causal link" that in particular, focuses principally on the so-called
"non-attribution" requirement of Article 4.2(b) of the Safeguards Agreement. The safeguard measures are justified
as a temporary economic adjustment to harm that is caused by an increase in imports. The problem with this
justification is that there are other kinds of economic forces that may injure domestic industries, such as changes
in consumer tastes, government spending or a lack thereof, and economic downturns. These problems do not justify
government-imposed remedies. When factors therefore other than increased imports are causing injury to the
domestic industry at the same time, such injury shall not be attributed to increased imports.

The Appellate Body stressed that a contribution of third-party imports to the existence of serious injury must
be sufficiently clear as to establish the existence of the causal link required, it found that Article 4.2(b) does not
suggest that increased imports be the sole cause of the serious injury, or that other factors causing injury must
be excluded from the determination of serious injury.

The interest in separation is to ensure that a measure is not applied to remedy harm not caused by imports,
but this basic point assumes that the harm is distinguishable in the first place. It also assumes that the safeguard
is designed to respond to harm caused by imports. In fact safeguards were never intended to respond to this kind
of unfair trade, but rather to provide whatever emergency relief might assist an ailing domestic industry if imports
happened to be a part of that injury. The Appellate Body's insistence in breaking cause and effect down to minutia
in the non-attribution analysis seems to be so overly intricate that it conflicts with it's broader focus on evaluating
factors that effect harm on the industry as a whole.
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1) SGEA A|4.2(b)Z: “The determination referred to in subparagraph(a) shall not be made unless this investigation demonstrates,
on the basis of objective evidence, the existence of the causal link between increased imports of the product concerned and
serious injury or threat thereof. When factors other than increased imports are causing injury to the domestic industry at the
same time, such injury shall not be attributed to increased imports.”
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1. Argentina—Safeguard Measures on Imports of Footwearl2)
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10) United-States Line Pipe, Appellate Body Report, para260.
11) Joost Pauwelyn, "THE PUZZLE OF WTO SAFEGUARDS AND REGIONAL TRADE AGREEMENT", 7 Journal of
International Economic Law, 2004, March, pp.117-118.
12) Argentina Safeguard Measures on Imports of Footwear Complaint by the European Communities, WT/DS121/AB/R, (Z'@}
0 1999.06.25, &4 7] R 1999.12.14).
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2. United States—Definitive Safeguard Measures on Imports of

Wheat Gluten from the European Communities!4)
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14) United States-Definitive Safeguard Measures on Imports of Wheat Gluten From the European Communities Complaint by the
European Communities, WT/DS166/AB/R, (S XE.31: 2000.07.31, A27]5-E.31: 2000.12.22).
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3. United States—Safeguard Measures on Imports of Fresh, Chilled
or Frozen Lamb Meat from New Zealand and Australia20)

v w=ol ] Fodell e TEdt AlolErtEzA] s eAaEgor B rdAET)

18) Alan O. Sykes, "The Safeguard Mess: A Critique of WTO Jurisprudence", John M. Olin Law & Economics Working Paper
No.187. p.20.

19) United States-Definitive Safeguard Measures on Imports of Circular Welded Carbon Line Pipe from Korea : Report of the
Appellate Body, WT/DS202/AB/R, para210.

20) United States-Safeguard Measure on Import of Fresh, Chilled or Frozen Lamb Meat From New Zealand and Australia
Complaint by New Zealand(DS177) and Australia(DS178), WT/DS177,178/R(Dec 21, 2000)(3 &1 31 2000.12.21, “F4=7] -
H.aL: 2001.05.01).
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o) ARAE 2717 US-Wheat Gluten AHAS] 4271 7RIS 83510 49 A4S 31713t
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o] AA o2 5w 2a7), #A ), B AWz = ZrkE En)

21) w=9] Ao Z7tEA 28l a|M = at5E, "WT0S H=re] AMlo]Z7FEA| 28" TTrade Remedy Review. , 2006
e 2y
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4. United States—Definitive Safeguard Measures on Imports of
Circular Welded Carbon Quality Line Pipe from Korea23)

)=o) 20001 2ol -EE Alo] k= Ao sl -2lutEtell A GATT A9z 3 Ao 7k=34
SOl fIRkgtkar AH gk Arlolt}. -2luEl= non-attribution3} ¥ ste] USITCE FUF7H <3
S the 89l ok dFgo e A A FR] wiEd] thE adld] o EIE £
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(adequately explain)3}

22) United States -Lamp Safeguard paral68.

23) United States-Definitive Safeguard Measures on Imports of Circular Welded Carbon Quality Line Pipe from Korea Complaint
by Korea, WT/DS178/AB/R, 2001(Z'd 2L 2001.10.29, “4~7]F-E.3L: 2002.02.15).

24) WTO Appellate Body Report, United States-Definitive Safeguard Measures on Imports of Circular Welded Carbon Quality
Line Pipe from Korea, WT/DS202/AB/R, para203, para205-207.



222 EAARAT AsA AE (2006 128 259)

AS7F o9le] 8QlozA A R AATFAe] S Do) PR QI ejlufol o] 8 gha
o aglel oJgt Eafo] At Ao ey AEE st 9l o, vtk 8 gk A7 &5
o Q1 ohehaL = FtowE sGEA Alab)Ee] s FHAHA ATl B
weltta sl w4, df R 7k ARRle] Al o3t EdlE ATl oF EejRRE 1
oA odekan, € B 7k Able] AAZE e29)e] Sl el EAE Eae] ijlom Hof gi
grhs 2 7Pdsta A ol @ 7S SGHA A2yl fntet, A, USITCE =915 7F
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25) Line Pipe, para220.
26) Line Pipe, para217-217.
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5. United States—Definitive Safeguard Measures on Import of
Certain Steel Products Complaint by European Communities2?)
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27) United States-Definitive Safeguard Measures on Import of Certain Steel Products Complaint by European Communities(248),
Japan(249),  Korea(251),  China(252),  Switzerland(253), = Norway(254), New  Zealand(258), and  Brazil(259),
WT/DS248,249,251,252,253,254,258,259/R (July 11, 2003)(¥'d 2.37:2003.07.11, “&4~7]7-H.31:2003.11.10).
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