The debate between per se rules and the rule of reason turns, -+, on important questions of political as

well as economic philosophy.- F.M Scherer and David Ross, Industrial Market Structure and Economic

Performance (third edition) p. 339.
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5) United States v. Addyston Pipe & Steel Co., 85 Fed. 271 (1898).

6) It is true that there are some cases in which the courts, mistaking, as we conceive, the proper
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limits of the relaxation of the rules for determining the unreasonableness of restraints of trade,
have set sail on a sea of doubt, and have assumed the power to say, in respect of contracts which
have no other purpose and no other consideration on either side than the mutual restraint of the
parties, how much restraint of competition is in the public interest, and how much is not.

7) Under the Sherman Act a combination formed for the purpose and with the effect of raising,
depressing, fixing, pegging, or stabilizing the price of a commodity - is illegal per se (United
States v. Socony-Vacuum Oil Co., 310 U.S. 150, 223, 60 S.Ct. 811, 844 (1940).

8) United States v. Topco Associates, 405 U.S. 596 (1972).

9) Northwest Wholesale Stationers, Inc. v. Pacific Stationery and Printing Co., 472 U.S. 284 (1985).

10} Jefferson Parish Hospital District No.2 v. Hyde, 466 U.s. 2. (1984)

11) 293 et 71 F249 724 U &8 83k} “(Tlhere are certain agreements or
practices which because of their pernicious effect on competmon and lack of any redeeming virtue
are conclusively presumed to be unreasonable and therefore illegal without elaborate inquiry as
to the precise harm they have caused or the business excuse for their use. This principle of per se
unreasonableness not only makes the type of restraints which are proscribed by the Sherman Act
more certain to the benefit of everyone concerned, but it also avoids the necessity for an
incredibly complicated and prolonged economic investigation into the entire industry involved, as
well as related industries, in an effort to determine at large whether a particular restraint has
been unreasonable—an inquiry so often wholly fruitless when undertaken.”(Northern Pac. Ry.
Co. v. United States, 356 U.S. 1, 5 (1958).

12) United States v. Socony-Vacuum Oil Co., 310 US. 150 (1940).
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13) It is far too late in the history of our antitrust jurisprudence to question the proposition that
certain tying arrangements pose an unacceptable risk of stifling competition and therefore are
unreasonable “per se.”
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16) 1979 U.S. Dist. LEXIS 11918 (June 5, 1979)

17) State of Ariz. .v. Maricopa County Medical Soc., 643 F.2d 553 (9" Cir. 1980).
18) In re Mass. Bd. of Registration in Optometry, 110 F.T.C. 549 (1988).

19) Final Order, Docket No. 9259.
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20) In the course of discussing the nonprice advertising restraints under the rule of reason in the
next section, however, we will also reexamine the restraints on price advertising under that more
elaborate analysis, but solely as a means of demonstrating that, assuming arguendo the restraints
had escaped censure under the per se approach, they would nonetheless have been condemned
under the rule of reason.

21) See Indiana Federation of Dentists, 476 U.S. at 459-61; NCAA, 468 U.S. at 106-10, 109 n.39.

22) The true test of legality is whether the restraint imposed is such as merely regulates and
perhaps thereby promotes competition. To determine that question the court must ordinarily
consider the facts peculiar to the business to which the restraint is applied: its condition before
and after the restraint was imposed: the nature of the restraint and its effect, actual or probable.
The history of the restraint, the evil believed to exist, the reason for adopting the particular
remedy, the purpose or end sought to be attained, are all relevant facts. This is not because a
good intention will save an otherwise objectional regulation or the reverse; but because
knowledge of intent may help the court to interpret facts and to predict consequences. Chicago
Board of Trade v. United States, 246 U.S. 231, 238 (1918).

23) National Collegiate Athletic Assn. v. Board of Regents of Univ. of Okla., 468 U.S. 85, 109-110,
82 L.Ed. 2d 70, 104 S.Ct. 2948, and n.39 (1984) ("The essential point is that the rule of reason
can sometimes be applied in the twinkling of an eye’).

24) California Dental Ass n v. FTC, 128 F.3d 720 (9® Cir. 1997).
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25) California Dental Association v. Federal Trade Commission, 526 U.S. 756, 119 S.Ct. 1604, 143
L.Ed.2d 935 (1999).
26) 493 U.S. 411, 432, 110 S.Ct. 768, 780 (1990).
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27) United States v. Topco Associates, 405 U.S. 596 (1972).
28) Timothy J. Muris, The New Rule of Reason, 57 Antitrust L.J. 859 (1989).
29) Massachusetts Bd. of Registration of Optometry, 110 F.T.C. 549 (1988).
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30) Timothy J. Muris, The Federal Trade Commission and the Rule of Reason: In Defense of
Massachusetts Board, 66 Antitrust L.J. 773 774 (1998).

31) 7 Philip E. Areeda, Antitrust Law § 1502, at 371 (1986).

32) Thomas G. Krattenmaker, Per Se Violations in Antitrust Law: Confusing Offenses with
Defenses, 77 Geo. L .J. 165 (1988).

33) Final Order in the matter of California Dental Association, Docket No.9259.
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34) Keith N. Hylton, Antitrust Law(2003), at 125-129.

35) Philllip E. Areeda, Antitrust Law Volume VII, at 427-436.

36) Richard A. Posner, Antitrust Law (2001)(2™%), at 39.

37) Andrew 1. Gavil et al., Antitrust Law in Perspective (2002}, at 200-201.
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o} AL T 5A, Eob, BAAA, AR T8 9= 59 8] 93t A%
Hoha gska itk olgid A1 Hlme vE¥ a3 Y] 259 AdAIEd 7|
23 A o2 fEle] FEAUAHIME BaHe] HEEE FEA Felol 93]
HeHe 3R E TRl AR B 0

JFH FHANR S HEeH S ARk olghe A rlEel R
TAAR 7182 FAWN? F oleke A A7 182 HEdl BAlska Sle A
WYH o2 Bl Hlmr] Lo FFAMES 2T fARIT. 22y YR AEok
o4& ddA o A T Aoleke 811L A8 EAsa e dETHANET=
2] el O] T AL ASE RS a7l HolE iR Es AP
Aol gold Aoz M & Sl A% dvke oA felvet 287AHE g9} 947)
=2 ool it

Ty Bl aiA s B olgke AAVIES WAEL sl Feluet 38 AU E
Hes HA 808 FAANEY B2 9 0 B vjFo] g S g Aolgn
£ Aok AP ojw g AefelA el E dithe A2 AT 9 e FIARE TSt

38) 2000 Department of Justice and Federal Trade Commission Antitrust Guidelines for
Collaborations Among Competitors.
39) Richard Whish, Competition Law (4'".ed) (2001) #z.
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Fa|LtEt SHAWEY SANH(per se illegality)HEC] HHY xjgf & HYH

o071 Wall =717k 70919 A Aol HGeh] Heine 24e 7)ol 2o
ola A" azle] o]d FFettn B Ao} EldE] Wit BgAle] ga7lo] 3
el 53 AL AgF oz 2 1911 o} DIH L) Standard Oil ARIGA] 1]
FHUTHE Ao] grbdelrt 0 ul=e) thEAQ EH AU Sherman'y Al 12E ©&3)
‘every contract, combination in the form of trust or otherwise, or conspiracy,
in restraint of trade’ 2= FES ARS8l Aojx WEALo 2 B AL Al RE
3ol (agreement) 7} Sherman® #1% ¢utola}a & 4= 9l oJx)7} gick. vt Sk
W92 Standard Oil AR o2& o7t E3eldH(unreasonable) Z-$ollgt 93t
stod "Feie] A" S SRSt 3 Selale] Y AUE AM192A 180 B o]
Zhe Bole dEZHANY A22A63e] HBY A g 5L £Folth, 1y o
330U = ol et 99E “unreasonable restraint of trade’ #hm M
o] LEZHANY A22A9F] BT AGLH o g g9l “unfair trade
practice’ ¢} 7t ik v} FHARALIE FHANE A192A 189 99

X

“

< "unreasonable restraint of trade 21 k1] &1 ‘unfair trade practices @1 ¥
HataL glo] 2] aiAElofol gtk o] 91 ¢ g} MEe] AAHAES B fo)o]
&5l 71918 Aoleta Adkgth, iy dgF oz B o A olzke A 2L 1
= e B a9 1 AE 2ol she RAolgkn AzEr) 023 21N w2
oMol FA syl Wl tidt =7t T AU A192A 18] s} $8o 2
& vtk g 4 olnk web 33 A A192A 130 v FAHe] YHlo] A
ROZ ErpEA] ohd v|=2] Pigsie] Yo] AYE AezE B 5 glu $eive 2
AAAEY e PP ER ] 2o Faslaio} dtku Fske AL A9o] flE =g
I A s AU A192A4130] Bl 938 Aesisitia Fet
T AL o @ ojnlellr= A 1 U 3ol tigh ZA A He] 2410 I oA AAA
E}gdel tigk e & A3 & 4= girke A¢ld), o1& Standard Oil AR ol2ie] )= =4
BAH] WAI oA A E uke} 2o] BRI By wolsd & ¢l F4o)7] n)

Folth.

40) Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911).

41) The Chief Justice White declared that the Act, “not specifying but indubitably contemplating and
requiring a standard,” must have ‘intended that the standard of reason which had been applied
at the common law and in this country --- (remain) the measure” of illegality under the Sherman
Act.

42) Masahiro Murakami, The Japanese Antimonopoly Act (2003), p.301.
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H 951 Goldsmith w5=2] Casebookoll A #]

Qe 471A)9] 71592 A|ABFHEA Belgde] 928 A gttty slrals veEsHA
] A HE AL ogla FsRIY 7 mE S FAAHERe] A8

‘ Zolu BuaA AR A9 =87 W

9% wrde h-ge) 72l AR 3R 9 471 71EE 4EnE 988 7
AALIE 33leiok dekar Ak, ol wsked 8§ FPde 3Pt el AL
g7has AR 3 AN A192A19E A 85EA (3

A& TN AN S BAPEA A28 BTSN olo] W AUATIE 2

1=

N
to
rok
Au
it
oﬁ

Al e AL v e Yt gkl
AL BE T A BT Ao Akl HA) (proposition)-/] Ho| M= &2 7]0]
2ha AZHEnh ot gAehge] 93E A 83itkn sjriets g 3R] AR Y
S8l He o] oMot g Y s wde] 7L 38r1ed EAE dtka Azt
w3k g2fol] thale] FAHolghs BAE Bole R L AA ST A HE
olA] Fethe A Arishy] il ¢ T3 FA9ye] dHo] H4E x| ARE A%

a7] SishE st ) ARIRke 25 sl o] ohey ehm Edske Ao] ST}
1A, olwig Ago] BASIge] B g ol A 1 AHZ MY kg Adake
Aol el olFel 71491 YIRS nAPehE e ERHoR RALLL, of
PlE 9 BEE o AR Y} i A192A13 $idlo] Sl o5 7}l
A1 Hei 2] T R A melelek doke A4 olebl % 5 S}
ek, AYLIL o)2F 0] v B4 A7 B89 AYZNA Sxo) BANA 2 A

43) Robert Pitofsky/Harvey J. Goldschmid/Diane P. Wood Trade Regulation (fifth edition)(2003). at

229 (H9% w4dS 1990 7L 1883 AAU 8- 5Ysich).

(1) Is the conduct involved likely to have a substantial and direct effect on price; is that effect on
which necessarily” results from the arrangement?

(2) Are there likely to be substantial redeeming virtues flowing from the practice or conduct?

(3) Could the same or similar redeeming virtues be achieved through reasonably available and
less harmful alternatives?

(4) How difficult would it be to explore relevant considerations? In other words, what will the
costs be in terms of transaction costs and future uncertainty with respect to the legality of
certain categories of business behavior and thus the effectiveness of the rules?
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oLzt 3EAeEHA SoiH(per se illegality)BE)9] MA X9

T8E 7 3AR9E (FQ) ez Helsil Bk giagie] 93
ZFol= vidlo] FAlge & AR HE A o gle ﬁxﬂoﬂ
iz 0T, 0 e} 450 ek ] 15 514 I RS S DA
o] BB AR BAl ol A& Bale] FAIA R AEAE %]72?0 AP ES
aHgste] 4 WA Wrkeke Ao] opdet 3lille] Fshe ARBE AHT 1 A9 A
(plausibility) & 344 0 2 H7131= Aot} ahaAlgo] A=Ao] 9 AL EAA 0
2 glelo] o] mE 7AA AR dA] tigh 4l Eol7ke Rolu AN e
sl Q= 7ol sl A9ls B o R A=A Ak

A= FA= a»}fqow A AT sl Ft=ETAY tide] Eu

rr o
‘ OR N\O
1;
E
e
o

FoI} 0] 229 Aol B AL sigsio] BAEAA) Slo] A2l ¢
R el S15%, D95 TRHE A AR AS ok Bl A
3 FPRe @A 2995 Bkl Bt Al2ae o w2 A0l 38 47
& )3 gekn FsRIc AU AR FAekn g BAel AR RE B B

\_/O

8909l Fauh o] slo] & 4] viade) el w3l YA gHnaked restraints),
S ANV A7 e A& Bol ux vt A4t 123 JFH o B¢ o7
R 5] ol ERS AR 7IAEEEE SEUR ol SER AN BAIE

o] 7kt = ZATRIAQ S3of Tl mA & aljof s, webA =B AR TR olg
H7)d= ol 590 slth. £8 399 dAle] A5 ARAIR o thsle] Hx] 3
ol ek o gl7] el el 2 Bl glnka & glovt =329l A
2 25 e 7Eddy] 350 A9 glvkan Brle d5vhn A4En

Ol—rw —rﬂMﬂH 7t2d A Hyjao] A, AA 0= Mt 5 o Jhel whet Ex]olA

/\ (o]
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