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AR R] 919 2-8ofl thek A8 - Ek o] 2=Ale] mzit) &3] LRl E
TR AUNYLE] 7T Microsoft AF1-& thsmA 2141719] A4 74 (knowledge-based
economy) Slellx] AR} A 2|91 o] -8 E AGA TFAISRe Ao] vl g AA 7} A
algk Fale] tiido] B3 gl Fl2Ele 1 AR SET) v wA Budt Zige] 1 FAlE
Frojo] Ak 9jek i Fanale] siilol 2o] wEeoiA i}, Ty AR go] AJA]H)
HA19 382 AT & wdstet] loire A g SHod il thale] A3l o]
2 223} 73glo] Dasit). old uie} Ft2dtAld] dlsi e OECD 7%47k22 Augt
e s 5 AAHA s} dEe] JAE D gle dES Holm 9ot AR EIAR)
o] F8ol alrE TAA sy} oid Holth, MAl Z12o] BUI HES T Tk s
et A FAE L e PAE AA L Hy o7 ojg sjaish=d] oI
7R 4Re HALE Hol1 9l Aol

ZF=3t 4] A Hake AT Bl FAREKE 719AlE RE WA 2

£ 319 B3] Virgin/British Airways AFA-E 7o) TUa AR A=) 9] 2] &
B9 ARl tiate] 537} ml=to] Aol FehS: 3 & o2 T EA<] dlolt}. Microsoft AF

1) Eleanor M. Fox, Mergers in Global Markets: GE/Honeywell and the Future of Merger Control, 23
U. Pa. J. Int' 1 Econ. L. 457 (2002).
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A% YT AR AR o] 83 AR disle] fH vlFo] Aoldk w2 & iR
= 7k gIA] o} oM Microsofte] Workgroup Servert Windows
Media Playerst ##¥ Zo|la, v]=elXE Internet Explorer’} #41E AololA &
A1 Qe AR BAT BLE AL ofUiThE Aol frolE F vt ik, AR vl
AEAM £3) 2195 A 59 shue AAHS 543 HeElE F-8sitizie 1 28t ido]
e A EAL 239 9ERE A8 O AAHE 971E she 57t £3) SAlEte 4
olt}. wEhA ofH Alelollr] vlte] AT} F2] BAYE FHA 02 vmale] w59l 4
Aol oJaba ofB a1, <] A o5k o gt At UE Floltietar olor|ske A
& o 93 Aot} A= WTOA ZAe] ¥heo] Hvta siejek= 78 A
Adl tisled WTO BAs) 27177 AFAaS sl AL 5] 8a)Me o Hoke 479 24
o= AR ] Fafo] nf$- fact—spemﬁCO}‘?F— & wkd gl Aot
Virgin/British Airways AF1-& Virgin Atlantlc Airways Limited (]38} "#2&3")
7} British Airways ple(e]dt "BelEJAI&HE )7} A8 AKtravel agency) H= 719304
(corporate customers)<iAl 7iE <F4d] E}E 5 o9 &9 FA4eHe]E(loyalty
rebates/fidelity rebates) 9} 22 QAEIEE A|F3F 212 AFA | EA]9] 83 9]ol 3]
e o] RE nj=E) EColl 42t Alagt Afrlelnt, wl= HddMe *]ZWHHXJXH L=Rsy
ol 2A 914 wkx] Ealx]gk 1999, 7. 14. ECHY L3+ BEAgREe] AR A
A9 G239 E g stn 1 A Beliem, 1 9jute] A S A 0}04 Jo) W
e I
v=3 BCe) Aol Ankd oz HEm givkn Hrisn Jla, 53] #29 ECY
~
0]

2
ro,
_%

Ao] dfsl 2ot o wet Fe Jre o 3i=o :
A HE3 ECS) 78] Aiio] 2 AAE Bolu glenh, tiEA]l
A9e] 439, 1 FNE FAelwlo|Edl thek Aolth?
ol Ex SR T TAANE A232S B3R AHAN 73 5 FH

DG 0 FASL Yk? ER AAHHARIAP olel@ AE S ow%ﬂ% 3

o
_Bh

2) See generally Youngjin Jung, Modeling WTO Dispute Settlement System in An International
Antitrust Agreement, Journal of World Trade, Feb. 2000.

3) D.G. Goyder, EC Competition Law (4th), (2003) at 549-560.

4) Margaret Bloom, The U.S and EU Move Towards Substantial Antitrust Convergence on
Consumer Welfare Based Enforcement, 19 SUM Antitrust 18, 22 (2005).

5) 349 2004. 2. 10. &2 #2004-054%.; T4 2002. 10. 16. 212 A2002-2153%: 349 2001. 1. 2 &2
(2h) A2001-43.: 8% 2000. 8. 8. &JE (¢ A2000-212% 5.
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Ao A32271 282 AR = k. weEbA] BejelAlakge] AR A9 Fe-2 9l
3 BECA Y30 AL nay, B3 v EFZTANA B AREE AL ATl
ezt gloelEta gzigict.” Eﬂ’“@@ A= Microsoft AF1oIME Fasi thEoix|n
= WE% (bundling) ©l4F, 53] A1 2 @90 (economic/financial tying) <} &g
ol 838 tholi ot @Al I A Y]] Ayt X 3= 1 glvhe HS neiEe]
The 7130 A2 AsHA &) 2 g,

2. ECH 3¢ ds)e] A7
7}, APAEA

(1) AMZAe| SAkRt
A7 WMAEE-2 1984 F=ol <j8l AHE FFAIRA 19979 =4 37] daeA
A B -LYANE 71822 219, G AN E 31915 AXI3 2|Alole},
T3, S41%Q1 HelElAIgE-E 19724 British Overseas Airway Corporation@h
British European Airways2| $Ho2 Ayw 3jAl2A] 1987d Wdsl=le), 3‘41’“
1570 =, =A 72705 1557) eAdE 2938k 9= Aule] 3AkEA 19973 37133
TA AR A 19, T D A=A FAZ = AlA 9919 SlAte]nt.

(2) AtziC] R

HAEE21993. 7. 9. ECH 91930l BelElA337} o 3AF 2 &nlx} Alole] viAE
Aekol (1) HAIA B FAFCZ HelElAgge] gads 94 vl o T }h 3F
Z/delulo| E(loyalty/fidelity rebates) 5 S4B S Zﬂ 33, (i) ol2)3 QA
715 HIE o)) Tl disl A Fske Ao] ofd Tl Ao H.83le] 715 A oA
o] TR tsiF= QAEIRE AlFsla Siloﬂﬂ(target or kick-back rebates®),

7 vFoA BF Fl2de] B8 ECZ A18129 Shermany A1%9 FAE A7|Hou} & 10 o
1 SRR OEAE g
7) FEA1AHD (Court of Flrst Instance) M= ECHY38)e 232 izl o2 qleslgona ¥Ea JEs)0]
AR Ferh. See Case T-219/99 British Airways ple v. Commission of the ECropean Community
{2003].
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(iil) =3 AR F5 7o) 2ol oRAllA T Fed AlE B Y dazel=

S QAEIHE A F3le] ECESF #1853 E A|R62(A A1) A8 1539’ 2 782210 o]} A
ZEAAR

Agze vele|Aldlee] AFAREAAE(Performance Reward
scheme PRS)7} 712"“‘4 Z39193] o] AA9}F JAS FAlska 7]$9] QeI B AlE 33

olel ZWM ﬁ—~ H%Xm%ol A713 BlEX 3] ofgatel 71 kel tigk QI
2 I A7 FE F o Pate} wEg FE st Ak it

(3) M| & BE|AES2] QWIEIE X|F M=

HeJE|Agg& ARle] &3-S HFshe Ak tiete] SAlA 32 FHEF Avole
9%, = FFHe] Hfolle 7.5%Y 28 47 A gt St HElEAIRN-E ]9

]‘: 7+ ogPAtel Z7t2 npAEAI2K(The Marketing Agreement)2 AZ23le] 71490

QAEIEE Al T3t HelEAga APAE 2FA(AZE 34 AFF 5,0009 2R

= o] o} TEB (A7 3 FHF 1,0005 2= o]} 50005t = ulth 2 1o
Z¥zke] el tiske] 2 JAE E A5 & 752 F L, o] 7S VIR e R sl 7
ofgAauic) QJAEIE. X B &3 AF 715E /A 02 o] uARA RS Adsdt
I AEEE JAEEE vea 2ot

(7h “MaEAMF (Performance Reward) X|F : BlEAIGEE g3 3711 5

2 AW

7

£ ;
Lo‘i
o)
L
b
H%
\f

olE 7124 = 71Ed%) HHl HFJEW% d 9 A3l TThles 7]
F02 slo] AFHAt. A& -—01, e deof BelElA R HEol Adni] 120%<
Aole L AEE X% E AFstsied], 125%9 ﬁTOﬂ HFEe] X+a)%E AT
Faez A3t

7V 71821 7121 (AR A% o] 71Ee 2AR /AR oFgH) € ATl A
diH] 95% ool 0.1%9] AARds< 741‘1 He 73 ‘%’l‘ ofd o ALy} 7] 2

8) 1|3 BlE 0|2 "Back-to-dollar-one” 2o E(QIAE| ) 2} 257 % 3}

9) Article 81.

10) Article 82.

11 *V“Jrﬁﬂ o ojais ATEANE o]9jo] B E~(Special Bonus) & AFHN M, 71EA 0 Autu gy} 2
& 7129 o8] AFHE Ao =ole] 3l g5l Agksiich
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HAFFE 112% 24890 718 578 990 1.7%{(112-95)*0.1%} 2] AHEAE A F

W= Aloint,

(Lh) ESXZ(Training Fund) XI& @ AL A LelA] Belelrlalge] w3 o] 7]
3] Fof

(CH MR IZ(Business Development Fund) X[® : B2EIX 823} oJ3)x} ekrlzt
FEole] e v 2 3R A4

(4) Arzie| Zat

1999. 7. 14. P91 d3]= BeEAgEe] 45 2 AAEIEAE 24 W) 2ok A

822F AWkl U skar, L3l oJPAL=RE 24 (loyalty) S AT oAl S 2}
o 24 dmu I3eF Aol BARNEE Al 918 248 7 a gi9ler, 1
=4 ZIpt LAsI % QPF3IRATE oldll P3| HelEjA o] ¥ 6805 &
=2 F3ta, A ¢ 78 2 QAEBEARE AFE A8 ik

olo]] thsled HeElA g ECAI 1AM Y (The Court of First Instance)ol] 28)¢)<
3o HaRa g AEE HAE Tl 252 AVEIs o Hee 2003, 12. 17. o2

7—?'5}5\’15}‘”)

ol ECH U7t Helel e Al B A5 5<] 397t "]"WBHWH Bofl 3
Fettal ekt FAE A tisl] ARl QYRR Jgage] 9 BES U
o] du ),

U AAEE RS o

(1) Aol &

o] AFAdAE M3 B A1) Ao tiek ECH a9l d3)e] 22 W) w7
H A S gl sial Al B3 AAFe 2 o] Al R git)

(7h EZC&lAKair travel agency) AR

ECHAA e (1) Fgdo] #5517 flsixe da=id tig v 5 22 dig

Zure

12) Case T-219/99 British Airways plc v. Commission of the European Community (2003).
13) Commission Notice on the definition of the relevant market for the purposes of Community
competmon law(OJC 372): http //ECropa.EC.int/geninfo/query/engine/search/query.pl &%
ECHA9L3]= 1997. 12. 9. F5A Aol = AlAe] Ega} 3t 3 & Agsigich
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AR AF, ST 4, Uige 7% 5 4HY AAE ssiet], dFAES B olHE
ARE gl el APr2RE §A9E Al I gi7tE AFska (el
& Hof| A AR AIN AF Ee SA9E FY3 01 A ALteE dfshs HEA &
ST tate A2 AFSIN, (i) 22 FFAES AUl 22 BA5TEE of
43l molA S AR dulshe WS Hsleln wE8stn 7|E sAlT 4= A
5 A gz Bole] 85%7} 78| AYALE B3l A= gleH (iii) olHet %
HAS AT AFZ Qslo] APt & Aol A =L, FdFAE o] 8I9E T
3k3 QI Aol (1v) fellA £ e} Zo] ggalEe] S JEl 52 F3ld AR
(in-house)dllA] 215 Arfsly =Esla o AGPAL AYS SHE AR &

A gk o] Sl & o, AnRt afd Alge] Algeld 95 AR ALl 1
L5 FFAE v e o= FEAket MR AR e GEke mE B &
A1) T TS Flo| B2 gFA AL AIS she] B Ao 2 Aot
Uo7} ghgaedsiale g An) 29 9o 38 o<k e} oo 5 02 298 A1 Fs)t
1= ez M2 T2 A1) Shie] T Aoz g4F Rolgke ol&o] AVE 4 91,

7
g yoed Wﬂ"‘ﬂﬂlﬂl 53 8oL AFs, f2E APPR 7} Agatel Zol A
719 g FEdE Bolislr] e shat, ABAke] G0l FHA oz FTHH AP PR

SJ8) AIFH7|= ez B Aol SRl §9 AGHTRE WA BY5I0lo} 8 ke
o] 912 % STk A A3 (4] BB L ol §3t A5} B e e St

Atolel Fg tiA7Fe/d o] EAjgch ol2ldt g2 siginh), ol tisl FBHdsl= A
A, APA} A Fete §92 919 22 g3 o, 5 oo, 3“‘537} ook dA =2
ATHE $H902 FFAPApL o]t 89 F URE 533 gl ¥ o H9 22
£ AR AlFE e Aoleke Hollx] AGAL &9 shie] ]"*—i gt 2L BHgst
U AAsa, B4, 71w AlE AT AEE shuE Bolol stk 730l o]
M e F7ed A AT Aol $EE e e W] A8 dAgT] 24
(seat-only charter flights)®] 73-91H], $/4 JYAlEe] M%ﬂ ZAM719] o] & %71
o] tijke 2 AZska A Y, AAA o= aeigh #e e AR FUsA Yol A
gomz 400 Be] Z7lo] TRE o] F A4S shig] 7\]% B glonz g3y
AP NS shte] Ao 2 B A eldsithn wdsisit).

15) 9] BARAXE oJ8Aktravel agency)E FE A7) =4 (scheduled airlines)<l] th3 &8 o} 8238 A
e T EAR B9k, o3 K tour operator) S AAIEE 7l (charter airlines)oll tgh &5 T £9E A
F3le AR Bl
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o]o] XAl thshrle A L3le AL A1Fe] AL Gl Fgenta Bkt
8 A% =7 A HelM 2FE L, =l AFAke B8 Iulelx d88E dokst
™, 2218 dAls vheeste A gla, AAR qeiakee] S jlelA niA" 252 o
1 3471 Wgelear st

(Lh e328 A

Hddsle BeEr el AAEE 3 & AT FEEF APolE S vix
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o F-E Adsiolol ditt & W] 23S A&sA (1) Azl PR em, Au]E
o2 o< sl avre 2LA] TS T &3 A2 TS o8 F 9w, T
71AAE 9T £k glon, B Q2 FE o8k 9l Rt EEu HEkE o]
& e glont, (i) ool whel] AJzkell RIzsE mlale 2A|s 22X 71 Q1T
TG ol8slok s, F71 7130] e A Al o] 8stoio} drke thE el At
Al Elof ol2lgk MRS ol telME 22 A1 ThE dhaate] 3 AETe] BAH
Alell A =3, (i) 9t 2ol Fg2F APF 8710 979 7hs et tieh 5] |
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L,
18
L
i
rir
>
'y
30,
L
2
rir
1
)
i
>
oot
ok
flo o
¢
)
N
o rlo rx

ol® AlIAZH A Sl Slel AAAIRA, e AL
PAlell HPA 02 B Aol 4G HE JUYS W] FHBAAL ANL F 2l
AST ek A, AAAASle) QL A1 Faska AA 249l AR
2 Egele] ole] 7)) 248 Sk Bekelelol Gtk W) Zslo] we} HEA

(2) MEXHHEXIHE 7HKL U=X| o
Hep A3l e AP A A
¢]
Z_‘
i

16) Case 85/76 Hoffmann-La Roche (1979) ECR 541.

17) Joined Cases T-24/93, T-25/93, T-26/93, T-28/93 Vompagnie Maritime Belge Transports and
Others v. Commission (1996) ECR II-1439¢14 The Court of First Instance(148¢) & “Zze] o4
7} ERE 0B e AR E AW E 7= flo, olF 84E T8l AARMARNE Q3T = oy
I AT
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NERHIEAS L2820l Tst R 2% 0= SEINH| F2EEo Kol | 38X

T2 AR AR 9] o] Foll thaf Hekelsit.
ool tisl FAALS]= (1) AFFEARES B 1998 HelEAgge] i B3k &

A 2919 MREE] AR 5.5%), ole Fdit A&Elen, 53] 1992ddE B
EJAIggo] 46.3%013 UmlA] 47 4719 A-f-8o] 3.6% 2 3.98] 2lol& B n, ' 4=
T 33 Aol Sletxe 1994 46.5% 2 A fres 715s15lem, (i) EelEli %
T2 uE Y o|FF AR Fag FEe AR o35 Althe] A Z el tha) 7]
A4S BRI ATFRUAE o35 AIIE FHhA| Kelo] 33E o835k X3ke ¢
o] EAIBIGTL, Y ole|g AMEEL BejElAge) AAMIAA9E B4, Asisisivia 1
FsSAt.

G 19980l e AYPAE Tl T, FelEE A9 1070 et e T 43.7%7)
BelEA e F3dolgla, o= sl g2l ortee BelEidee] d5d &
o] Qe B SjESIA Hof, 2= HeeAage] APgAAAel7E sl itke AHdE
Qgeka BejEA g AL AT 52 AP AR E el vk
Hsisitt.

e

ok A AR ] e o) P s A5

AALI e 2A7t @ BEAGR AREAF AF 5 AAEE AT}
Michelin A3} Hoffmann-La Roche ARAA B o2 A= gluolE AlE & &9l
9lo} Ao] BUsl] AR AR 9 Feskm AEke xpHsie] TRAAL A3)E
Srha FssiTt

(1) AEXHIAXIQIZ 0188t QIMIEI= B3
2] A9 Yale o] AbA weke] AA 2 3 Hoffmann-La Roche AFA3} Michelin AF

18) BEAE2e IASGTESYI(IATA) 9 Billing and Settlement Plan United Kingdom (o}t
“BSPUK")el| 23t BAI7} ojsiAtEe] Belelalahae] 93 v BA 3 o] &8l s 9L 31
B ot AR £/} opekn TRt o, FaAlgl e 1 At winjsta, AEs] o Akl 3
o] BASNEA & F glon, 19 22 A8 TE YRARI T F2o] B o2 BSPUK o8t 4]
2 g3 Ak AR fES Vel A8 X2 Byt

19) dE o] sl=2(Heathrow) 33| 7% 19983 #-& Ble|Ag2-2 F31 o2& Azl 34% & gH3lo] T
E 5733 gt 27.4%0) vjs) #A)3) SLalsic).
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2ol dial] dw sk siet.

(7P Hoffmann—La Roche ARz

A9l d3] = ECHAAE S APAMAARIAPT 29 5 e QUIEIR A2 5 ERlgd
< At 3, APAAARIA T ohd ARIA Aldehe 7% S AU A3
a7 2 F e QAEE AT 5 ERABAE AP A2} sle 245 Axs) =
T ok 8199t} Hoffmann-La Roche AR HY-& ARl A I A17) Av)Ake} 1
T AR e Ao ARE I ARIA] AlFLR PjslEE she A%k A9 FEY =2
A P e He] sl 9o 22 FelA) BEt a9 A ¢ e Il
o] FHE G892 Bl

T3t W7 31389198l Hoffmann-La Roche7} Al383F €21 A3 9171 34 (fidelity)

glHlo|Eo sgsle] wieMd 24 (exclusivity requirement) ¥ £53F A 24 AujAR)
9]o] Fgolek=t oS 2ol sigint. M2 FAdeulolE 54-2§E§§ﬂ’EqﬂﬂolEfjg'ﬁlgiii H}
=], BE 73 PRl Al AHA Fll] vlE|sle] AgEE A
Sello| Ex 2 FufjRlol] e}l s e o st Al 7S g9 t7ﬂq

Hoffmann-La Roche A3 &9l 2Ho|E A& 5 AAE B A ZYP7} ZFA 2
do] B 878 RIEsh AR AR 9] 9] o lEd 4= itk 282 B sl

(Lh Michelin Afzdol 2t5tof™

7129139l Y2 Michelin AR E Al HIZ A9 F-8-2 21 sig]r). o] WA
A Q1A E &4 Hoffmann-La Roche ARAdlA] 13 gkl B 2ol EQL T E A

o]t MH& MichelinAZ} Al5-d &2l 1 E1-& AFalshe G840l e A7 o
F(ThE ol e ko] A4, f-8H]82] ) 7t sle Ao] ofd AAE Akl A

oJAV BAAE A A | 98 Aol B2 AR AR 9] Faai ¢l etar HAlSHIT

I\/hchehn/\b} AFsE el 31740] MichelinA7} ek Azt B3 o5 @4dshe 7

71 Azt Tl ARl i3l BHlo] EE AlFsle ACRA ol tiF Fufol] M2 v)-ed

ot 71 o] S B0 ER A F3he Alo] ofd Al tigt 49 tiVtE XFHE A
olgla Z2& AT

(C}) Of Afzdof cHEt T s|o| et

o] Aol tis) Fa Y3+ (i) Hoffmann-La Roche A @ Michelin ARAlA] 24
o|ES| A|lF} BHsi i Fullof] WE AAE B&H0F 1% H]E THAES BHlo|ER

r(

‘_.

20) Case 85/76 Hoffmann-La Roche (1979) ECR 541.
21) Case 322/81 Michelin (1983) ECR 3461.

ZuR

{'T



NEAUIRAS S0 LSt 72 ML 012 SHESKC JUeol X0 | ZEE

4

oA
o
ko
3
r
o)
r [+
o
A

AFshe AL 7Feshd, ARl AE Algkela AJAl] gt
QAE| Be AJFAEIEA] 9] Fgol 3173 krl At Aolgke Lyt
(i) BelEjAgge] 293 58 A|F o] ¢ gukedz o gk
ot ek} wil - fAkE W%]HHWH o gttt B
olof] thall BeEX g2 X|Fe 8 Fo| d3AlEe] BelEr e ds oF
g, Toistel WE BAA 83 7ket Aolgta 515 o, BRIEAIgEe]
AAE| B = APrtEo] HF, Fuldh dgAe] Fulde 71502 g Ao] ofd 71&Edx
T F7REe] WE Ao E Fulo] AL APALE HWE Y] 25%9] Tl T
P RS e 5 990, 111, Tegro] vl B2 oJdike 1 o] ol Fe] Hol
= AUE v 25%9] Tl 71 7188 B RS A Beke Aotk o
2hx] BAE EEGl 71eE F 7401 o3 oJPAlEe] ThE ELLAM F3aL T
N 7Fed S viAletaL gAke] BEEN e tig 34 4] Zeleke Alo)7] wlid
ﬂ%mzﬂ— 7] o}ﬂ.ﬁ 2163‘&%32}3:‘ J}D}O}Oﬂq

Lot e 913l = BB T AAshe FEA ABALE B3R 22 JJHUE ©
L3 27 dnf T FFA AR o2 AL AT £ e A7 glovt I3 Yol &
T o] 85%+= Al 23] o] FolA| 1 e TE 9o} & AR E Bl B
EJAIEge] 839 e A4 gkl FUid ek vk Bodn, BelEAgkge] Ay
3 WEA YT} ARINEAE XY AHE A ¥ Bgkout 13%61 x] A= BEA
33 7R Ade Adsiolol AFE e Ao|n= o]d A 3t $4E AH] 83
A& Agsle E UE QAR EHE B 4 glka Sdsit)

=
rj\g oL
©
ot
i\

ﬂﬂ AL,
P2k MichelinAt

.
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o

A

>0
St
.41
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(2) HeHThit Xiegte]

Aol dsle ARG AR Z2te] A it BL A E s ohE 2=
AAse] drpe] A drhgo 1 747 Eolee A sk AP S slodxle o "rke it
LS Aol mekA (1) Belealghee] osiatel Ade Al 2RE Fi o
< B9 F ogAprtojd oM 22 o] BelErglee] 5ds FEse] 22 8]
£Z He[EA[REol Alge Atz 1 7 Akl Ad = wiEel] Zjol7} slvhd 22 2y
O|ES We g RlenE A F ik 22 S AT U 9 W 2 A
o7 &30, (i) e 47] e s3] deds AT A s e HEF
o] S7Fe0] &L 7T &2 HP|EE | Hol F o3 UE 9= ATR0lE £
Tl 5 19T 22 S e AF H2 BelEAREe] Algshe Aok 2
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QB BE 2L §9E AlFshe A dtide F3e AFEA = FFdle B9l ajg3t
A R op 2} oAk ThE QARSI AAStofoF Star LRt ]l A] of
& A 39 AFslaL ol & v Stlof shet] BelEjARE-2 of2I3h AAgALE A 2}
A QAE|EE Al Feo A oAYPALEe| fis} 22 Aol G Fof oAt 84 Al
Al ’E}% 941"&3}3"5\45'_ Hekslsit.

°] He[EAJRE2 oA}t %‘ﬁﬂ% FHEohe 4% 2 &gl 23 19
uel 89 Xﬂ—c’r—J 0| UEEE MR HE FFe she Ae A9 Aolzka FH6Ile
u, A91dsls BefElrRkgol AlEshe efule ] = He s % Ajgoll whE Aol o}
Yzt ofgate] At Fofkel] uhe Aol nz Bpgetx| 2 Foleka Zart

3. U= SRR HEH e 2ol

w AL 2= BelEAlkgo] eulo| B AlEat oQALE APdskE W ok QA EA =S

293 AL BECR A82% ukEtis Aoz gk B &4 9t} guo]EATL
Hoffmann-La Roche $9lA] 859 Aol TAskL lom, 2Eag9dl T/Hﬁﬂ’\?b ECx
ok AIR22(2) () & APA o2 ALt mEx ECHYS = & oA 8 ERla 2

2 29 2o E(loyalty rebates/fidelity rebates) & F 7HA] H& 70l A3l
TABHE S Hoka ok & Siok ECHYs]= %‘*’“EW]O]EO?] tldle] Hoffmann-
La Loche$} Michelin AFAZA ] 7123810 71 e S &3l v} 7][EA0 =2 v)|84d7t
I 22 A3} AN gl @ APERIEALG A X]:L“F— Feo|Ex BC22 #|82
Z §idtolale Aolrh, AR AAIAAIG A A Fske Aol ER FA9H (per
se illegal) 22 FHF3h= o[t} olol] vlgle] mFolA] FVde]ulo|Ex Adid o2 At
Al Azl= 3 k. BelEAgRgo] rl=l| vt Faolla BA 7hgk AR S 2 glrt
© A Tl oA Ael7} 3ot ml= HYL R HFE HolEoelR] eigitt. olst

Me vl o] FAe AR ET S0l E FAd] tigl vl=d) EUZAAES ofugh
Zfol7F M= g7 ] ol gk Ao o] 2A] HAUSAE AHET| R Fit,

7}, vl Q9] Virgin/British Airways 2

BARE-E HelENF o] ARAES 7| nAd tste] vl ostel ofgA Azetale]
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NSAHRAH S0l Uhgt e 28I 0= =EaNgel ZZdel X0| | Zen

sgshe QAIEIRE AlFgo ) 9= 3|=Z (Heathrow) 3 olA] ulZo 2 7k= 57l =
9] Aol MAEE-& viAISIITRE o4& 1993, 10. 21. p= 783 Ak g

o Be|EjAl3a2 A4 v) ot

olef thale] ¢ AP 1999, 10. 22. HelE|A3FEe] 3197 A A1x 2 A2%

of #{Rt=A] erka wasidtt A Y] Cedarbaum BARE BElE|AR2e] 242
Hlo|E 5 QANE B Al )97} o4 71437 (predatory pricing) @) 27391 H]- o]&}e]
7YA A% (below cost pricing) 2 S22 A8 (recoupment of losses) ] S Bach= B
AEe o] B B3 oA HE (summary judgment)™” 24 9] A7E 7125}
oA} 2

W78k 2 Stanford tetwe] Berhneim w4e] ] A8 0] & (predatory
foreclosure theory)ol 2]&315ith. B 2Jah, o] o] 2o oJsbA Balg|Agkzo] A2
Sk QA E 2o 57H9] oA gyl 371 S4E0 3, ol8ek 37149l 3
rof] et Mzlakgo] viAl=AAY 2 ikﬂﬂ A A= AT 21, MRIgF-2 o] 3t AL

‘E:

i

£ g

AL 453 Z3litia FABIATE B ARTe] S8 AMIS 9l=slojof & Y 719]
)FE AT F glvke AL B93] si¥ch® =3 HE= (bundling) #A49] oA =
Bernheim 4= 9 JAE|EA Zo= BelgjAggo] ARle] E43la 9y w1 723

]_

o =20 gl =AlS A9 she 84k Sltha sl ot At olel g o] 28 Sl
she AR S AT Rlgitia siglth. G ol2|d A w2 tisje] &
=

2001. 7. 24. A2 AL due] Aol E F JAIE BA
Aol thsle] vlwma FAIE AAE shEA duel —6-”?431]0115_91 RVgAA F3tell of

3
R
e
i
N
N
PN

22) A29] ARdAlEE AXA] oY obi sk WA 2N, FoAMd it Ae] oA WERA ] tlsigt F20)
7Vt 7ol BARAE 4] 4% 98] o] Rolxe BEE Wt} ("Summary judgment is authorized
when ‘the pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and that

the moving party is entitled to a judgment as a matter of law’). Bl FHIALAE T2 (Federal
Rules of Civil Procedure) Rule 56(c)q o}o]l #8782 3 9t

23) Virgin Atlantic Airways Limited v. British Airways PLC, 69 F.Supp.2d 571 (1999).

24) At 579 ("an expert s opinion is not a substitute for a plaintiff s obligation to provide evidence of
facts that support the applicability of the expert's opinion to the case’) See also Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 594 n.19, 106 S.Ct. 348, 89 L.Ed. 2d 538
(1986) (‘expert opinion evidence - has little probative value in comparison with the economic
factors’ that may dictate a particular conclusion’).
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[ o-mznE O 2 1Y

3 S wj At AR, 8] ol8fe] 714 % (below cost pricing) ol thald Brooke
Group ARAZo| tigh SHtiel B2 7125 §A8IHA 1 7FeAdS vl Sl Bokt, &,
bR J1AE e AL AEEA Zon, 1 FoA Bk A =5 =ETHpredatory
pricing schemes are rarely tried, and even more rarely successful)’ & "RAAITH
AR the iR B 3 IS Q1838INTh Ax HdL wzlgge] HelE
Azl ok 71A4% 2 453 itk dAlslsTh &4 2 (bundling) o
o] 3k gry-Agulo] 2]sie] v ojae] 7MAHM R Qe £4e BAskn Sivke 4% vl
£ 719127 (tying)" ¢+ “HEH (bundling)”& FEsPEXA AARs Fufalr}t +
A& ofgko] gIAY 2 2je] ThE XolA] Fletazl skt e & AlES] YAl TR AlEe
TUE 20 e RS Yol $A= oAt g AlE ol ds A S5t fletle B
9] AEL A=E IRV o] EE Al Fehe Aoleka Aolsisint. HdS HER A
Z10191" SmithKline Corp.”” ARz19] 74 ME3 9] ATl thgh g5l s,
Lepage s Inc. v. 3M™®9] 7% 9ot wxe] Sly g 71dd & §l9i7] wliel] m2o]
Hao] HEY T2 g3o] A845E AFS PR A o2 gtk 2e

ZAE AEITE A S AFBHT HeL v £ 7] A9 BejEraE] JAEEA
=7} WRgge] AAlsla gl 571 el tisle] A S TeAE BoFE SA7F itk
I BAEIY pAEhe 2 Hel2 vt 8k 544 A2t (monopoly leveraging)
o8| thale] o] PAlE =8t} F o] 2L 23X Ao Eol i s EHoZ 1
Al 2] EE & AR A A B2 givkes Al HE-E B Ao =444 A
o]2o] A&57] flsiME () T AN Ed8E 2kx 3, (i) T AellA] HRles
of thaled ZAh9] o]2)-& A7] Hsled 1 E3e-E Ald3fejob ap, (i) 2eigh vHEAA o)
o] 2slo] Eai7t HAYSITRE ARLS BF Eslofol ditta FAlSKATE YL &
A fae 9 279 gREE 453 Sttt BB

2 ¢
=
i
r{o

O

u, v ZHFAM I EUAAE O] 2 9] o)

A% vish o] ECRASALIE FHemolES ARAREAAY 4 83T 9

25) Brooke Group Ltd v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 222 (1993).
26) Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 594 (1986));

27) SmithKline Corp. v. Eli Lilly & Co., 575 F.2d 1056, 1063 (3d Cir.1978).

28) LePage s, Inc. v. 3M, 324 F.3d 141 (3d Cir. 2003).
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NBAHER HSHA0 (IS 7B 2L 0= SHSNL! Foeeol R0] | ZEX

+ ECZ9F A|8229] ol Tdala slrh. ECZ2F #8220 l3slr] Yairde A of
AR AR o] QI Elofok dfar, &4 AlAH (dominance) S E-83}e]ok 3t
o} "] Shermant A2XE HEFL2E ARAPE E48 (monopoly power) & 281
U715k B g o] B AR Bolu Grinnel A1 olgl2 Edolgle 27 0]9)d)
W52 ‘willful acquisition or maintenance of (monopoly) power &= B LAS
FZ3ok st gelr FE] ek

EUR/S] AP 3} nl=g /el S48-E fol7t itk A, 7fdaes A=
< (1) 2R, T 2Eln FSH0R Anake} J8e YEZ(to an appreciable
extent) SHACRE P& & Y& I (i) FH AN F234 (effective
competition) & T F Y& 3ol IFEE AL LI o] UK 4k AR EY
St Flojgta B Asi7E fEskt Y a2y ()9 d-S AR MAAIRIARE vIA R A
AAAS} mR7 IR 2 ZEAte] o] A el Mt B35S 4 7] wlEel AEd e
A o= 53te Alo] HIAR M AAIG AR} 2 A o 2 APHSLE 718 4 gl AldEgd
A BEEHRE BAIgE o 2% (i) 9] /ide] ¥ f-83 hdelekn B szl f3sict
714 &84 (effective competition) o] 7d?o] EAEL} dukd o g ARo] K73}
elMe 9 T v AR ek e A3 (substantial market
power)E BAR T gle AAGHNE €= Ao] dukFolt), ARE L o] &S e
A 7S EE 5 AV RS A E § e AL s bl vl S 2X At

29) United States v. Grinnell Corp., 384 U.S. 563, 570-7T1, 86 S.Ct. 1698, 1704 (1966).

30) Judgment of the European Court of Justice, Case 27/76, United Brands v. Commission, (1978)
E.C.R. 207 at para. 65 and Judgment of the European Court of Justice, Hoffmann La Roche v.
Commission, 85/76, (1979) E.C.R. -461 at para. 38. (a position of economic strength enjoyed by
an undertaking which enables it to prevent effective competition being maintained on the
relevant market by affording it the power to behave to an appreciable extent independently of its
competitors, customers and ultimately of its consumers).

31) See D. Neven, R.Nutall and P. Seabright, Merger in Daylight - The Economics and Politics of
European Merger Control, CEPR, 1993.

32) EC7ZARE 71§ 228 Bxe f344 fxEke Zo] dutdolt}. See Simon Bishop and Mike Walker,
The Economics of EC Competition Law: Concepts, Application and Measurement, at 12 (2002).
o|5ollA frEAA ANde] TeAE S B FE7840] S A 7Pge] v Holakes o Aletale]
AAQ 27k FAERE 2] Y3ld aU=EATHF M. Scherer and David Ross, Industrial Market
Structure and Economic Performance(3rd edition), at 52-55 (1990)). o] 7/d-& <18t J M. Clark &
TE 19409 29 88 =RolA AL EAA %n EAT 4 glom T EAIF 2] glg Aot}
(does not and cannot exist and has presumably never existed) &z AQSFTHIM. Clark,
Toward a Concept of Workable Competition,” American Economic Review, vol.30 (June 1940),
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N TRIARY OHA 2 TN

Ak

=4gle] Aolo} fE7A] /d-L Bxe] e TAC dvta
A 588 VS BANAY AAS A + de P(the power to
control prices or exclude competition)”®& 2lrlgttla B Zo] dukdolt), 4, Al
PSS 7IFOR & u AN 7|5 54 7|l visl] s Hrt B ARzl
A BaElAEF2 40% = HA] e APEREES 7R 2 EEE AR EE st
Fet. wie] vlEde] 549 AF7EE Folk T0% o9 =& TF& S8k ik
gt opl g} A R-ES ARl JlolA] HA 8290 T AJFe] ol YoM s FY
3 SSNIP 7158 A-8sliA T ECAAETo] vl=l vlsle] A Edshke 78] Bt
T3 ECAATEE w3 e IR 2 AR A& o]9]9] 84E selsled vie 45
WMo B F840L} AHAD Y] 27184 Q19D 4 Qe 84S AR MHe] ZAR
BV 74971 AA) @} AW, Hoffmann-La Roche AFAoIAE AR oA A=}
AR Bsle] 712 2 A9A 94 (technical and commercial advantages)’ &
7h3 JE A2 AgHuEe] A2 Bokth® ARl GE-Honeywell ARz10IM9] EC 4
A= o3t o 2 = HFH-] 7 gk vigho] ZHsiid Aot

T v SR ECHAR Alololl 71 F=aiAlA Aolrt v FEe P43
<" 8490 thgt Ao|t}. 7]EH 0 2 vl=e] EHFAEE 5Ee] 8¢ el HlwA

pp.241-256. A8le U85 #=Z. Clark' s Competition as a Dynamic Process). Areeda <ol 2J3lH
F8("workable” or ‘effective’) A3 'd-& oE H & dE AARE] sl AAE Aol Erke A%
P& skl gloir] =g e R F4517] 918t b Zloltt (Philip Areeda and Louis Kaplow,
Antitrust Analysis(5th edition), at 35-37 (1997)) 2 welA] H844 /id-& AR Eo] elel fEo)e}
32275 SH "The concept of ‘workable” or ‘effective competition” can perhaps best be described
as the economists attempt to identify the conditions which could provide appropriate leads for
policy in assuring society the substance of the advantages which competition should provide. It is
a kind of economists "Rule of Reason’ -not, of course, to be confused with the legal rule of reason,
but analogous to it in the sense that it is also an acknowledgement of the inevitability of the
exercise of human judgment and discretion in classifying different forms of economic behavior’
(Henry Adler Einhorn & William Paul Smith, Economic Aspects of Antitrust: Readings and
Cases 7-8 (1968)). elvt Al7kndts} B F71A7kndtshe of2igh Fa7349] dol 48 744 719
2 23ly] Wil A4l 7150] € 4 givkn T To determine whether any industry is workably
competitive, therefore, simply have a good graduate student write his dissertation on the
industry and render a verdict. It is crucial to this test, of course, that no second graduate
students be allowed to study the industry (George J. Stigler, ‘Report on Antitrust Policy-
Discussion,” American Economic Review, vol. 46 (May 1956), p.505.* (B9, “F4AUHLe &
744 " 231 (2005) (on file with author).
33) United States v. E.I. du Pont de Nemours & Co.,351 U.S. 377, 391 (1995).
34) Hoffmann-LaRoche, 1979 E.C.R. 461, P 48.
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NERUEAIY L2201 1S R ZHEL 013 SRSNR0l F2EEol X0 | ZEX

st} wio] f3o] AU v=e) EXHFA e vlsld® AR AAIRIARE AR
of thated “Ex83k 29l (special responsibility)” & Achs A& 7bxshe Adke] 9t

AR AR A E8 8 AYUE g A FL e )2t sirieis AR AA
AR} 3= ] HIAREIAEARI AP e A9l AR A thE s i
21=3

£ oM EAlE 2 gl S92l Ed tisiA] ECTAAAE-S AAAAAIGAL Al Fdhe
S| B AATEAE Al oIA et Blske B3 7] wliel AR A AL
Azle] FEPA 2 ARt Ygolth gk AR MAEARI AT (B44/ZA0A) Al
S 2pEsle] S| EE UE X} ] ebe AE F-Eshe 22 ECAAY Ag2x
Fol ApEA 9jeta Bot ECHEAANES FAA R /B0 ES Agoe] AR HiX|=
AAA ko] deiie 2 1B E A VOB AR A YRR 853 Utk
1 EF vk

v nlaoM e 7FEERIoI F/delH|o| L] A Fo] ApEA R o|FojFinial st 2t

T Aol SARH|O|EE Al Ao 7 ER1Y] e e Ao|BE IAAZ
(procompetitive) o2he Y7dolet. whebr kA 712874389 (predatory pricing) 7} of
W gk eigh B2 MY A2z ARte] oftt, T2 olelle AdEe] Fast 97t 9%
ﬁﬂr & SR AR AsA] ¥Athe 2 02 Al il tiel] 7 ER] B
AW EE AFsle AL AYHQ FE20F A H(exclusive dealing

arrangement) 241 $Holgk= ot} * 55"42}4 A FoB AR A E E
i} 22 G- 7128 A S T RS ke A-ole 28 /M ER] B S/

o|Ex g¥o|th® EMAp) BAgAE BE ‘ITET‘ oA £E28 Fae gl v]8SHelA
BEA9 FEFHY HEE ol AAAe v]L-E AtiF oz =olE A(raising the

N

=2 -

35) Bl=r e s B Tolalshs A& ot} of. United States v. Dentsply Int'1 Inc, 399 F.3d
181 (3d Cir. 2005) ("Behavior that otherwise might comply with antitrust law may be
impermissibly exclusionary when practiced by a monopolist’).

36) ‘irrespective of the reasons for which it has such a dominant position, the undertaking concerned
has a special responsibility not to allow its conduct to impair genuine undistorted competition on the
Common Market (Michelin v. Commission, 1 C.M.L.R. 282, P 57 (1985) (emphasis added).

37) See Tampa Elec. Co. v. Nashiville Coal Co., 356 U.S. 320, 327 (1961): LePage s, Inc. v. 3M, 324
F.3d 141, 158-59 (3rd Cir. 2003): Avery Dennison Corp. v. Acco Brands, Inc. 2000 WL 986995,
at *18-*19 (C.D. Cal. 2000).

38) See generally Tom, Balto & Averitt, Anticompetitive Aspects of Market-Share Discounts and
Other incentives to Exclusive Dealing, 67 Antitrust L. J. 615 (2000):
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rivals’ costs) & sty o}

O
4, £ 9o

ECH€¥28]9] Virgin/British Airways 2732 S42l0|ES E3lslo] AR HIAAKY
2o 71427 P9 ol gt 7|12e] EC7AAE] =8lg 2dZ w2z 9ok, a3y Xt A
Y wl=ellxe AL T ARt tisl e the ZEE =&t vl5 exje} A5
B2 9 2 thsle] ZAEEE =gol] o 3e ZFolgta BlHe] E4lE Fola glovt
TLE AR TAAEQ AR 7‘4-9’5}‘— M E 1 ARe] t2A vies A9t
rieirhs e ZQkITHA oigh vjuhe A Yot it ARzl tigt wl= yele] Ajg)
oM = HAgESo] Al A gt 7321]3547} Sde ol EL AT o= Qlsle] Aol &
A F de /s HAd= Oliﬁ—-i—“zéxlo}}ﬂ } the A= A1 dert giet

ECzF MENME voe AoV ECAAAEE 1 2371578 §878A58e] =724
9] d‘“’] FAIER e, Aol = o] gk 9“%%«] £ FAE 3 Yok ECAAH A 7
A&l et e A A AR B3 w1 %‘-— 31 AehAglel] tsle] m|=tol] v}
A3t Heske A= 01335} ‘Qt’é—.z—q‘ o T”‘O}'ﬂ st 3\ 13}51 olgfj& 4 gt} AlAsH

i

O

P U} ILEWr A|AIE /‘WMWE ki WW-E*H FJVE?—% 4= 2 e A
< Fastolok gt i *}7401] Elks n]%*‘r Frolx el ol g Ak iz o2 e e &
Hala glvka & Aot

39) See generally Thomas G. Krattenmaker & Stephen C. Salop, Anticompetitive Exclusion: Raising
Rivals Costs To Achieve Power over Price, 96 Yale L. J. 209 (1986). See also Elhauge, Ahove-
Cost Price Discounts, 112 Yale L. J. at 698 no.53. ("A key reason to treat such loyalty rebates
differently [from straight discounts) is that, by foreclosing the market share rivals to reach the
minimum efficient scale, loyalty rebates can raise rivals’ costs or exclude them from the market
altogether---. When they do so, they exclude rivals not by virtue of advantages they earned by
improving their own efficiency, but by reducing their rivals’ efficiency. Rewarding the former is
socially, desirable. Rewarding the latter is not”).
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