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A& Fsfol ke GRS FAIBHL AR, o] AR BARAE 7holl A ek v 8 2 BT 7B B)E olghe ol Foiglr] |
B Bl HEclie A e u)d £F olidolelu Hola A& s1d 81l &), See also Cargill, Inc. v. Monfort of
Colo., Inc., 479 U.S. 104, 117 (1986). ©] ¥ololM Areedas} Turnere] £5340] S A7 Q4 o F, ofgkd 71484 &
AelA giqlo] =le 27 vE 5] tiRH AR gl SEH =el7 o] Folx]m Sk See Gavil, Kovacic & Baker, supra
note 30, at 620-625 ("The Economic Dabate About Predatory Pricing: A Short History oA th#ar 918). 8|5
Brooke Group T2olA Areedast Turner?} Axgh 3 719 v SE|~EE A2| AAsl7 | AN Matsushita B8 & oF
20147 B Bt u]g 2552 o]d ASA|A| Yt 9. See, e.g., United States v. AMR Corp., 335 F.3d 1109, 1116-1121
(10th Cir. 2003) (3F7HAIIE ] 714 M2 2 W22 AR, Y& oA YT A4 &),

53) Matsushita, 475 U.S. at 588-589; Brooke Group, 509 U.S. at 224.

=
B3 IAY T 7 E 0 1 4143 S 0] B85 = /A AR AEkE AWl ldle £4e Wo] gitt. a2l ARl &
Ao 91go] 243} |3, o] 2 QI8) 1 Hge] Fhs) Bole AL H o] d A 7HEAsE &
Gavil, Kovacic & Baker, supra note 30, at 624-625 (] £4 1A o] 2 dig)) v 1 33).
55) Matsushita, 475 U.S. at 589.
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o Bl ol el 713 S & 7dfolle 2]
A a7t g o glom, webd s Ay
sithe @9 27hs? 7M€ sk ok ol9h vk
=, v olsle] 7HE Agshke dole &

H|2} a7+ EAggiThE 7P Rte] EAlgict. vl
EAREE B3 ofgE Tia 9] Allel glolA

dejFel 2221, H ojgt 7FAQl
TA ol thsiA = A1 A8k it

Matsushita/Brooke Group HZol|xe] &
A B2 A A EGInh S vl8- o] el 7}
A2 A vl g R Jeker AAT
ot} Uelrt dxr} Gl oA 748G A} 1
o] &g w3lE & O]‘jﬁ: 43} 7h FES

oz
oL
of
o

Aol 719kek A 0 7 s 4= Qlta g}

H|E Matsushita/Brooke Group HAE7}
H]& o] wfeld] i A% g o] ol tial
AUAIA GA B loks vl v 9r)e 8t
A0 A5 2 7 2 AgelA e 18
A& 717171 w5 offThe Zo] 5=

56) Brooke Group, 509 U.S. at 223 ("2A3} ¥]& & o] dollx9] 71420l 23k wiA gxle e gL =
AThe Z2E wlatAu, Ak APEA ko] 1] dhel] 9l Aoty ).

T2E gl o] dE /IR a AR A3l
57) Matsushita, 475 U.S. at 587.

o w2 v

58) See, e.g., Matsushita, 475 U.S. at 589 (F47159] thkst Sl &S 183l gl Wehs Ag3h.

59) See, e.g., Robert H. Bork, The Antitrust Paradox 149-155 (1978); Philip Areeda & Donald F. Turner,
Predatory Pricing and Related Practices Under Section 2 of the Sherman Act, 88 Harv. L. Rev. 697 (1975):
Frank H. Easterbrook, Predatory Strategies and Counterstrategies, 48 U. Chi. L. Rev. 263 (1981).

60) See, e.g., Aaron S. Edlin, Stopping Above-Cost Predatory Pricing, 111 Yale L.J. 941 (2002). Edlin m<) thgh
B0 224, See Einer Elhauge, Why Above-Cost Price Cuts to Drive Out Entrants Are Not Predatory- and
the Implications for Defining Costs and Market Power, 112 Yale L.J. 681 (2003).
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t}, Z3H o2 Matsushita B2 o]F, oF
7MY E o] FE ALsl Fhgh Al
ZolZ 4 gtk s g} Elgel o oA
Holgletl, A A7) 2 334

Hol 2l EE RS I 5 SUeA], oA 7t

s
2

o

Ql

PIEE AL ohdA) Fo) BAPL aelTh

b. HI7H HHEFY e

ThE kA, H|7H4 iElA @9 (non-price ex-
clusionary conduct)= Aspen 4, Kodak
wAd 23] FoElon, Al
Verizon $AE o= A= Jak= 715

Aspen THZo|A Steven tiHIe] T 73l
oM uiide] o) FH# Areeda, Turner
W5 9 Bork #AF 53 22 93 e Aot
B9 a9} oud HE H A 2hs 1 A9

hde Eelin gk, o) B4 Umge o
23} 0] Bk

Ski Co.2| 8197} viel= <l a9l 2x B
A48 4= heAle] of ol A 2AlE, Ski
Co.7} Highlandsell 7|3 J&& 1tsiA
aH3PIe sl Ao sAE 4 gk w3t
oAL AHA] X a7 B a5l
AEA0l WPy o 2 RS A gEA|

0

5y

ol M
[s)

T

A] o]
= Fo] k™ e AldApE "EeA o
=

s

gjgiﬁ

b e & el A%l (1) A4 719
2 yefsiets 9 ohleh (2) el 19E 7
A2 ¥ ol 2abl S BRashl AH SRe

61) But see Star Fuel Marts, LLC v. Sam's East, Inc., 362 F.3d 639 (10th Cir. 2004) (Brooke GroupA]<} 22
&40 BAolgks 9% Balsle 1S 2:18 AR, Hl& olale] 714 Ao tisle] Oklahoma Unfair Sales Actell wh

2} o] 57 S i A ] 24E 8.

62) United States v. AMR Corp., 335 F.3d 1109 (10th Cir. 2003}l ¥¢lo] 323k ule} Zo], "2 8= oA 714
A2 943} ofe]$H uigelAel Aolekes Ide] 218 ww otk 1d. at 1114 (Patrick Bolton et al., Predatory

Pricing: Strategic Theory and Legal Policy, 88 Geo. L.J. 2239, 2241 (2000): Jonathan B. Baker, Predatory
Pricing After Brooke Group: An Economic Perspective, 62 Antitrust L.J. 585, 590 (1994)2 143D .

AAR o]Eo] vlzgk= Y2 Hvka SlHElE, Matsushita®}t Brooke Group S#E v]T-& && it gict. ol & B0, &
43 Matsushita BellolM G282 712874 Dol 7AAE el o] 4] AlelA] v Ee] af stk Wolok sl A
Q1A] o Ro] thall A& =A9] o327} itk Matsushita, 475 U.S. at 598, 601 (White Bl witlelz) (‘Hart 4]
9Ja) ZHafo} sl Aol FARIAE Al YoiA, BEe A 2AR] 49S Adsior gtk 7Bk gtk o9 fAs
A, Brooke Group Aol vigh duvigeel 948, sar} aAle] BAsia gl Alage] A3 Ao #4712 & 4%
gro ey Alilo] 4& £4RE F BT & 912 Holgke dne oz Tt HEY S 4 9tk Brooke Group, 509
U.S. at 243, 257-258 (Stevens BAte] ¥tol7). See also Baker, supra, at 598-602 (AIAIE A 2As0] 2413
Eof| oial] wekat Hede] 2ol dial v,

63) Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 605-602 (1985).
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W W] Uehd APPSRt () Aagas)

HHAPA - H]E- o4 BRI, e 2o E T 39
- oFe A 71A A
A #g N (2) B171A39)
- HErd Az
FH 709 gAY dele SR AR 7191271 2 A 3|
AAARI AL & 4 e AdEE o= H = (3) &34
2 FEIIAIE BT QUrk o]& B9 C AR B AP RS e W, B
B, BE ARSI AP AR A 71e} QMBI H. A F
A2 APgon, ol F Ul ARIE Al - AaksE Zsg
3 BE Aol A e 3 gEu el I3
gt FEe 3l ARl AFS v A o] Al EollA thea 2 I3 Bl Eoe]
g 8ot g8lm BE AWM Agldare wEkA JEva itk A, g Ee] ARt

HA=gk Ae] 23 T YoM, () o oln BEA DEle SR, 2zt Al
o 9L AT AR eI AERHE A BAE ke APEIGAE 91 ol
IS A A2 5 5l e S A WS FRSE Al S 29
of 20| glol olelsh BR7t mgo] Hx] 7 Akl Ak wes) Aol AAAE
o3 25, o717] 91 AL Holdn Yk B4, 7

Ao ARREALA] i WErol

ABAZe) A el 7188 Adfjglen, Hnd

r
0.

2

o

64) o] FHAEL v 2t} United States v. AMR Corp., 335 F.3d 1109 (10th Cir. 2003): LePage s Inc. v. 3M
Co., 324 F.3d 141 (3d Cir. 2003), cert. denied, 124 S. Ct. 2932 (2004): Pepsico, Inc. v. Coca-Cola, Co., 315
F.3d 101 (24 Cir. 2002): Conwood Co. v. U.S. Tobacco Co., 290 F.3d 768 (6th Cir. 2002); United States v.
Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001): Virgin Atlantic Airways Ltd. v. British Airways PLC, 257
F.3d 256 (2d Cir. 2001): Concord Boat Corp. v. Brunswick Corp., 207 F.3d 1039 (8th Cir. 2000).

5) WehA] o5 AHE F ol 2% Sylvania2]e] Bz 24 712 i v} Zﬂ?ﬂol FAEA edgict,

66) See AMR, 335 F.3d at 1112 (E2& LEH A Fao Y& n]g08 s T+ ARl th-gsio] AHET 71, At
89| 78 2 42 7)) LePage s, 324 F.3d at 147 (2% 2Jujol2 ¢ HHEW ﬂaﬂ ; Pepsico, 315 F 3d at 104 (A=
AR 544 23): Conwood, 290 F.3d at 773-780 (vlebd 4% 219 2 85 AelAA A3 94): Microsoft, 253
F.3d at 59-78 (Ag2Q] gloldlz, AF 53, ellolE 9 9 719927], wleld Ad), dgjsislel ”ﬂzﬂ, 71%) Virgin
Atlantic, 257 F.3d at 261-262 (o134} 2 ©A] &) oigk 22290 QJAEE A5 “2 &9l); 9 Concord Boat, 207
F.3d at 1044-1045 A ARA&, 718 2 3% 9).

67) See AMR, 335 F.3d at 1113; LePage s, 324 F.3d at 145: Pepsico, 315 F.3d at 104; Conwood, 290 F.3d at 773~
780; Microsoft, 253 F.3d at 47; Virgin Atlantic, 257 F.3d at 259; & Concord Boat, 207 F.3d at 1045-1046.
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AR A e QBT AR, Al 2 BER BAIRA, WiErd el ZiE ™l 8l

PAFES ods] 2 Tas, Al 2 o Fe EAlolt). ofd AkleME AR
A ST = o FEARCA e Al o RS s B3 31 E TE ARl
FAREC] 5% oV ARIEIME ot s & AR o 24E 1 Ik ofd Al
A Ty AR e olgAl717E sl Ae] ul8o] gl (costless) o] EA
HolgoAle 745 Jae ATl 71 H3 dem® ol Aldldie rte] e

A olll Agele T2} SIS e 2, vlgo] TAEG ofd d9se wiKe

68) LePage s, 324 F.3d at 146 ("3M= vl=u] FHEY A3elM 90%2] 488 AA8 9lo] E9EE /X3 9082 9%
Ft); Conwood, 290 F.3d at 783 n.2 ("'USTCE ml5u] WA} = Gl Aol T4~T77%9 AAEE 7143 ek
- agodE BHEE 7 A A @uka FSIA T Yskar elgh Aol HAEAIE 9ktY ) Microsoft, 253 F.3d at
54 (95%°] A& APAME S 7ix| 1 gltka $530 10 SRt . =Ao] B 7 Ho| & A1Fo] Concord Boat A
A sigledl, o] ARdelA g 31e] AP f-go] 75% = FAEINS T 3t S4d Aot 28 #A1E d9E & 3o
A8 50% olst& Holx]y] A&t} Concord Boat, 207 F.3d at 1044-1045.

69) See, e.g., Pepsico, 315 F.3d at 109 (64% 2= F74dgo] rka sp7]o] &3, 53] A Aol Aasi E4=A g,
Yt 744 & BABAY AAE A E 58S /A A R A fole oS 2218 Virgin Atlantic, 257 F.3d at 271
(824 17%9} FF=8 ZRetn ke d¢ u3d] B4, 60% A3 E4-82c B35,

70) ¢l £°] Conwood AtellolMe USTZF Conwood®] 4ERE AWk AlA T wet oilg 100,000 ©219] Fvu]8o] £t
Conwood, 290 F.3d at 778. Microsoft® F TH& &2 Alglolt}. See Microsoft, 253 .3d at 64 (W]Z nlo|ARAZE
© AAAES RE AGTrHE Teletde @A, AAAER gl vlE4e] £82 9X) ¥ FIl) See also Steven
C. Salop & R. Craig Romaine, Preserving Monopoly: Economic Analysis, Legal Standards, and Microsoft, 7
Geo. Mason L. Rev. 617, 626-642 (1999) (vle|Z2AZES A& B2 14 22§ 2 wiulgh ok 2193} Paislo] vj
Aol i) AAgA R tF). Edlin 257} 2iset ule} zo], ulale] 1A R o] g5E ST uE 2luolE B3t AAAle]
ul4-g 452171tk Edlin, supra note 75, at 698 n.53. See also Williard K. Tom et al., Anticompetitive Aspects
of Market-Share Discounts and Other Incentives to Exclusive Dealing, 67 Antitrust L.J. 615, 627-630 (2000)
(elER2] 9el] Qloir] AR ]G Aol Tek Ao} EQlot QIAlE|E L R 24 0 8 T A4 0 2 v AER] uiEld ol
Aol 9EE £ 4 I8 U5 99): Thomas G. Krattenmaker & Steven C. Salop, Anticompetitive
Exclusion® Raising Rivals Costs to Achieve Power over Price, 96 Yale L.J. 209, 230-248 (1986) (231$)7} 4
AL v8-E o GA AT, AEY FALE Dot EXIA7]EA]0f vis) AE).

71) 7BAAE ¥ 8 F57 TR, o] EREAM Vea e AR £ e viebde] B2 & 4 9k LePage s
At#lollA 9] Ao & gjlo]E(bundled rebate) st AMR AlEolMe] Aiksd A8k gl QA 2} 22 98 e E3)
7AAAe polE AR AL Fag Hage] AT o3l AT Wl d9le] dlet}, Conwoodd] FEAE Auke
AATe A B & e 2o & USTY d9le APAoR mEs o&2 AaAAT, ol 599 FAZ ooz},
Conwood, 290 F.3d at 778-779.

72) AppleAl7} Netscaped] QY] HaleAjd] thgk AR&, Microsoft, 253 F.3d at 72-74, Java A&Ae] 71499E, id. at
76-7T7 Z7130dm §3lA| S &, Microsoft Office A19& As|SI7|= & Microsofte] 8¢ L IntelA} Java-cross-
platform compatible virtual machine 7W&& ¥71514] & 3 Intel®] 7188 A1431A] 2200 Microsofte] 39, id.
at 77-78, o] BE 9= vjel] 819] SollA Azl o v]go] 2857 &(costless) AFEIECITh Conwood AR 4
AL BFAE AW AA GA] wEE 9] FolA Aoz Hgo] 298X Se(costless) AlEIEClRT & 4 itk
Conwood, 290 F.3d at 778-780.

73) £4& pdte 718 thEAQ H8EEAE LePage s, Pepsico, Concord Boat 2 AMR ARAEA Uehd 714908}, &9l
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2 20| olokg Fe el of| A9E
& 2o oA shelelut Jow 74 e
o eheto R, fart $4% 2E B
vehd ele] g2 R BAlsw) A2

fif

A7} BAlE Sylvania #ellolxe] 71& 71Hd3}
= SR, AR} Lnte] olgj Azt Y
Pt S AR AARI AR AR eke) ARE
A, AR} ARl BEE A7|H o= g5l

o3k Aoleke Aolu™

HnEL LePage s, Conwood ¥ Microsoft
Al ARE St S E9leH, T F i
o] ARdeMe AFAR1 Wolrt o] FolA el
o7 It AMR, Pepsico ¥ Virgin
Atlantic Az19] @] 22} Concord Boat
SN E g aEo] $AFI

ollA gl viel o], HAESS] FAd M= v
S-F83H 2 le] aaEo] AXEATE Conwood,

LePage s @ Microsoft ARziolAl G1go] &

2 efHlo]E ol glrh. Jeht vt Elofu ejHjoErt e 24 HE 1
O A

Eol| dellA et A= 5 2 5] A AlE AlFEA

& ZAtele, AL Has 2 F lor] ARjole WA 4E £ Sivk vl debd, ek digle] A9E 2AA717]

S8 o Salo] el £ Tg, F2tH o8 £4-8 SEAZ S 3
supra note 59, at 956-960 (g]4ie] gl teket 7FA<lsL Hekea dis) =9

w7 Fo] 9tk Aolt) See, e.g., Edlin,

).
3 £ ek AnE B Bt AEAQ vk delE Tiske Aol vlbo] 288 S givh T2 2 ule

2 olol B (payment), B0l BHlo]|ERe] J4&

2514 2 Aolt}. See, e.g., Lepage' s, 324 F.3d at 157 ("3M

o] fL4E Tl EA Y AYE Srsly) ) thre U 2ASdA Baeg AFtes LePaged AA') See also
Krattenmaker & Salop, supra note 69, at 227-228 ("wiela] Hel"e] 24 dis] thFaL 91%). of2lg AlelEA A

AEARI AR A PA1E B e old F UYRE TR
74) 71 Microsofte] AF B8 dr1d o 2 LRS- o]eo]
EES BM, HE 27lo] eskA] g Aty @xEks, of

0 =24 viebs] Hel g Fas) shat girt.

F Slth. g 2RAES W o e 3Me| 2 ejulo]

g der) Jelu aBlREL WA g dElA TEYA T

gollA] American Airline®] 35% 243 27 A5tE BM T o|Y& G& Aot}
75) Conwood ARdolA USTE] 3917} oGA 2nAENA] o] o] E5, Microsofte] o1} &¢lEo] o9A AualgelA] 0]2o]

F I A7 HEAE olalsh IR ol 7, AlF B

| ZHAE A o] g ThAThETk T EAleke, B8 @de EE8

g 33 AEC] RAls £98] A1 Aee] R-85ke AEE wEAlE Ko & 3otk Microsofte] o] o]l Algay el s}

HEbd S SHaP] A% =HEL oAPE AHAEAA ole 74 Kele
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o] 3A| & Aot

A
=2 WQF%LC?}T: 73

Ao Jebdeh Wb Slold A vt 2o,
12 2kg do] o). siEo 2 e SAES) 2
2. o] el A9 Bold o} ololE X

O

gy

rr

76) See LePage's. 324 F.3d at 162 ("3M2] BlElA 8§91+ LePage 59| A48 & AT 9t o2}, 24 2 Az a7t |

oF); Conwood, 290 F.3d at 789-790 ("USTCS] 4]

e 7125 AvlA) AER AR ST R AR A%

RS

g AT welgle-2 ol A9TH : Microsoft, 253 F.3d at 59-80 (73Rt} &-B]A}el] th&k Microsofte] &¢je] 4

&l gl Ikl TheaL 318,
T

~—

g o947k MicrosoftQ1Hll, &1714 #laie E33ke] Aledl Bk 253t 253. F.3d at 80-84, 1 Wl € 23 F 748l =

A3 458 71218 Ao g 9As) BN, Z9E] 258 WEd E Ao g ZAgT) Microsoft, 253 F.3d at 84-95.
T 243} &5 d4 AddME AR S48 1d. at 50-80.
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78) See LePage s, 324 F.3d at 146 (2482 943); Conwood, 290 F.3d at 782 (5388 & AHE): Microsoft, 253
F.3d at 51-58 (H2EAL} AHEAE SRR 18i5le] 580 gtk AM & el AT,

79) See LePage's, 324 F.3d at 162 (‘“A1ARU0] €A %9k7] Wl Fofl M 2818t AZ& 24T 4 I%Tt): Conwood, 290
F.3d at 789-790 (A7} ARA o8 A} 2] B USTCY 9] 5312 w=olskn, 1040] Y&s AAA A Nt
AR3ALe] Zglo] IAEY = o tial AFEN : Microsoft, 253 F.3d at 55 ("AgAe] £5"o sl Arlgka, o)A 7lsd

Aol AARA & A 2rie A wee] ).

80) See LePage s, 324 F.3d at 163-164 (3M<] 39l F=l F-do] gitke vlalete] ZA¢] 23 Conwood, 290
F.3d at 787 n.4 (A9 89l P39 A o] dRels USTCY 782 AR videte] 2o 243,
81) See also LePage s, 324 F.3d at 163-164 (3M-& A<} Azjaiglel tigt 34E 938k wiol 43g2): Conwood,

290 F.3d at 787 n4 (5%).

82) See Pepsico, 315 F.3d at 107-108 (Pepsico® Coca-cola?] E88& F&FAV A45AE B3l FHshe vl A3
£); Virgin Atlantic, 257 F.3d at 271 (Virgin AtlanticS British Airway9] 548-& SH514] 245,
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83) Concord Boat, 207 F.3d at 1062-1063.

84) See AMR, 335 F.3d at 1114-1121 (o} AR1& ok&4
Virgin Atlantic, 257 F.3d at 265-272 (o] Al1g okekz]

AR shZA 3T, Brooke Group 91E 243
73] sbEA B4R T, Matsushita®t Brooke Group

BHE 243, BE Pepsico AR 3} $4gcka sdels, ¥9e Matsushita/Brooke Group <}

Aspen/Kodak ¥l % o= Aofl 7])Z8}e] Adglex|df vigjA
0158 Fo} salit). See Pepsico, 315 F.3d at 105-109.

85) See LePage s, 324 F.3d at 151-152 (o] AlelM & oFeka 71234 BA)7}F ol =& Brooke Group B#7} 42 4 ¢

& skl vielA] sk, 2 tial E4Eo] glvke Aol 24

)1 Conwood, 290 F.3d at 782-791 (F%l #4915 vi714 wleld 9912 B3 Aspen?} Kodak B 248,
86) See AMR, 335 F.3d at 1114-1121; Virgin Atlantic, 257 F.3d at 265-272.
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