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ABSTRACT

A Study on Effects of the Non-Deposited Arbitral
Award with the Competent Court

Chang-Seog Oh

The arbitral award is the decision of the arbitrators on the dispute that
had been submitted to them by the parties, either under the arbitration
clause providing for the determination of future disputes or under
submission of an existing controversy. The arbitral award has the same
effect between the parties as a final and binding court judgment. The
arbitration award shall acquire, as soon as it is given and delivered to each
parties, the authority of res judicata in respect of the dispute it settles.

The validity of an award is a condition precent for its recognition or
enforcement. The validity of an award depends on the provisions of the
arbitration agreement including any arbitration rules incorporated in it, and
the law which is applicable to the arbitration proceedings. Such provisions
usually address both the form and the content of the award.

As the "form”, requires article 32 of Arbitration Act of Korea that an
arbitral award should, at least, (1) be made in writing and be signed by
all arbitrators. (2) state the reasons upon which it is based unless the parties
have agreed that it should not, (3) state its date and place of arbitration.

There are some further requirement which may have to be observed
before an award which has been made by a tribunal can be enforced. (4)
The duly authenticated award signed by the arbitrators shall be delivered

to each of the parties and the original award shall be sent to and deposited
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with the competent court, accompanied by a document verifying such
delivery.

This rule can be interpreted as if the deposit of an arbitral award with
the competent court is always required as a condition for its validity or
as a preliminary to its enforcement in Korea. However, we must regard
this rule which requires the deposit of an arbitral award with court, as rule
of order, but not as condition of its validity.

Because that the date on which the award is delivered to each party is
important as it will generally determine the commencement of time limits
for the making of any appeal which may be available. Furthermore, the
party applying for recognition or enforcement merely has to supply the
appropriate court with the duly authenticated original award or a duly
certified copy thereof, not any document which proves that an the arbitral
award is sent to and deposited with the competent court.

In order to avoid some confusion which can be caused by its interpretation
and application, the Article 32 (4) of Arbitration Act of Korea needs to

be abolished or at least modified.

Key Words : Arbitrator, arbitral award, form of arbitral award, validity of
an arbitral award, authority of res judicata, recognition and
enforcement of arbitral award, deposit of an arbitral award

with the competent court.



