fhERBIZE, 154 E2 9 =EH4Y 2005, 5. 2
2005\ 8% 19 @), pp.93-123 AR 2005. 7. 18

23 ZARYRY 487 B
ZA Ao o AT
- Inco. v. China XX (F}) Ak ¢
FTRAFAZAFAFANLS], A3 FARYE FHo=-

A Study on the Chinese Arbitral Award relating to a
Documentary Credit

- with a special reference to Inco. v. China XX awarded by CIETAC,
Shanghai Commission -

St X E* Jae-Phil Hahn

(= =
.o 2

O. Inco. v. China XX (7}A) SAAMA
I 35 ZARAE B2 Ba 24
V.2 £

TAHO : FIFAGATGTANLS, FAGANYAL 2l FA)
M, TAZF e A ool B UN gk, N83 24

* ottt FAFGstat M9 7AL, BBA. MBA, LLM, Ph.D in Law(Notts)
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A7) wEolet

F A, ol Ald Fx FARAT] APJHES A8t B
= AL 9n] = dolg & ot

E AFE Inco.(7}, FAuA) ol China XX (H, 24 F3)7H
of wAI3l Silicon Metal Aol theh FAA A X F=h=# 7 Al

FHFAN L3 (o153 CIETAC) e 993l ARG HES FA3a
=

2 A% FHA0z 2qsd BNFORH 1 HIYS ATH

1) 3¢ FAEL 199439 E75o] 19959 99 1YRE Algsigioy 2 FAH
o] :Aso] Agag HEo] ggsiA EAlsta e Aoz 9o dAfabgoe] A
Azla ok EAALZ (NFAZY AT FEHA, QAT &9 §lo]
ol Auto] FANTY FANA A, B)FTAEAY 25HR FAM, @DFA
#AA9) ANAAEE Fo] AHHAUY aYu2 FIIAEIE dYAH] Agxe
FAFATHE 1nd3r]) fAsted 20000 99 5Uo) CIETACS AM=Z& FATIE
ERAA Bd 109 1988 A=A 227, “5F% FAES 219y 97 A2
A, #I27)YEEHs], 2003, pp. 238-239. Ed, NZA, "EF FAAEY EX #F
Abl @, Fdss]A] 247 435, 2004, FE.

2) 39 FAEL FANY Ao YoJA AR HAH FASTY ARG ME
A% 543 B8 H3a ok FAFAAY FAHL A 4 10& AA S
AU 29938 FAAA AY3A AT £ A1, FAFAADL FARPL s
o AASAY &9 slo] FANLE FAANA L3t WA & 4 ok 28 .
U g gl FAFAE B gRRE 209 ool FAFAUL Fste A
Al Rate Ao FANKLE Fdol PR £AFAAL WA Ao
AL Qed,(A3E, A2E) 2P FHEA GRS Fostd FHFAAS
AT AL 21T £ ge A7 REY Aonz AF SAYU3] FUo) &
gL AAsA 2 B, ol FAY =Y 4IE HdE =4 =

f9le] 1 Uk



52 FNEYRS NSY B BN B O #3795

sl 2 54 ek

+ FAA L BE FALAR, AEFTL A EF el Al ok #e
UN §2oF (UN Convention on Contract for the International Sale of
Goods : ©|3} CISG)2] 7}¥l=(contracting nation)d 22 CIETAC, 4}sf
AA3 = o] s FAHOZ AEsI. ayEz B FAAH
A FAReR A7lEE At #¥E CISG 28S 4% AT
o 9eH =9 FABRT AAse Porskdnh

I. Inco. v. China XX (F}R) ZAA}H|

1. FAZA ] AR A2

1999 8¢ 129 FANAHY, C&A Inc.(FRFAHY HAH<,
China XX Importation Co.(F&4AH 7t AZH A2No. 99YCSX
E23] 2 No. 99YCSX E222)¢f WAlE o] v FAZF3 ) 2000 5€
23 Algglel FAAe] ulgt CIETAC 4¢3 grex] Hgs
uhel 27e] Aotel lojqe B4 wgoR A B FANDL A%
skt

£33 u) A - M o) Renmibi(RMB) 500,0000] 5} 6]1“?;}'.9.1 CIETAC
SA A ot 2 Alze] 9 oFF A xHsummary procedure)2-§-¢] 7}
s, FARPTEE /\}74%"?—01] 95 AN r FAGH

200009 749 129 FARARE FFAYE AMASAT JAR/ME
297 HEFo EFISLE FARAFE IAAYE G
AAMEFEEAh dEQlel &3 At 2 AR B
A 2 HEA EAlo diste estgion FARPTE Ao o
ettt FAgAE AE olF FARFTRA BHEMFE AEFIAU
I F FEgAe FARATA AW GHEME AETh
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2. AL W&

TUEAY Inco. (PH4, FHWAA).E $ELAR] China XX 7+
22 F3):E Silicon Metal wju]E $}8}ed, No. 99YCSX E237¢} No.
99YCSX E222, 2719 A%S 1999 8¥ 12¢o] tho] Ygoz
A3ttt

“FAAE 30089 Silicon Metal & $& A2 RE 95712 8
I 20088 99YCSX E 23] 2]l 1002 99TCSX E2229) A<k
g7z Tt AEFS @l FF FL2%F(main ports) FOB
7VA 0.2 USD720/mto]|™ ©]E 2719k FF A2 USD213,000.0001%1

o AFEALE dFEFHANEHLC at sigh)e] ojste] x| Fo] o
Folxls Aoz ?3}9\14_ Ak EF 9 <X A Z(time of delivery)S 2zt
7} 1999 843 99 A A3k

Aok AZ ¥ 44 Inco. &= ANEHL/IO)E AEsA oY,
7 China XX+ BFAEFE oldslx] &sith. asjzg $9]
[e]

= B} AR RE EANHY Y8 ALEE] EHZﬂ & ?%6}74

D $EQHE FADAANA AAH E4 USDST000008 WAelL,
2) FEUAE RE FANEY FUGA HY WA Hge BE
sfo] of gk



Aleko] AZH 013}‘—01] FEds Az o3 2FY
Silicon Metal 7}Z2 9] A==g o] §
FAAAE EFE A= AL A aTsd o 4dHA
o5 7 AFol +2UAAE FUNZ = AEFE §
2330 $U9AE St reol 2¥URT BHORA WAs:
&4E FHaslely] Hste 2709 tE F
e} Hdd E2 9] Silicon Metal2-

s

dgonz sddael 48 thed 2L AWEHel getol

D FUUA= 240E 9] Silicon Metal-2 CFR Ukraine OdenseQl =%
A2 Qinghai XX Silicon Metal Smelting Ltd. 2+ € USD895/mte]
Zqlstary. £ FAFFoA Ukrain Odensed| 29 &9 HF g
tgntd AA &4 USD21600=(895-95-710) x 240)0l a3

AP

2) F#UYA= uUox] Silicon Metal 6052 FOB China Guangzhou
Q1&=x7 o % China Precision Machine Importation Company Xiamen
Branch2§-8] USD800/mtol] 4ttt o|&2 st TAs AA &

41& USD5,400 =((800-710) x 60)ol af=&tc}.
3) FEAA7F A2 Silicon Metal2- 7)o AHFA] oz
M dgjolejsAo] USD30,000=(100/mt x 300 mt)o] o] &t}

12

Aol Aol st & £4Fee USDST,00000008 FEAA

China XX+ ©|& ¥)|/dslo]of dri.

of

(2) $24AEIAR ) Wtz
FEAAE AR £ thatd TgT o] wherac)
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ol

D EFY 3o distd £U4AA C & A Inc.:= 3008082 &3
A

31 glovt AAZ 180802 Felstgon YA AU NE
A5 9A] 180ES FUste RO Ho goB BESFL 1808

o

2 Aabstedof g}
2) AFukatglel Tzl IARFGAH wad ALFe xof
5 AnjoiA el Al kg e WAL 15U ofHelw A Ho o &
olo 2JalH HEMAYAZL 1999 8Y 31YUoZ Hol 9goz
2 =ojx 1999 8Y 209 o|HAHA w3 FA|Hojok deh e}
TFEUAE 19999 8Y 209747 AEFAE FUYARRE HEg)
%iOD% ol PR Al Hutelr).

) AFE dAZl diste) FEUARE 19999

A J7hf USD710-735/mtol ot +ddAbe &4 F 4318 o Tt
RS A71EH ] A ES USD80O/mto] oiydAe FRojr)

4) Y FEGATE FAdGANA vt %‘% &4 of
tn srEte I e AR S
Pl 4o digk A7 A i%eﬂ% AArlstA E3pa 9l

= o

7] wEel 7] 378 sdFde F8A 9ok

>
B o

OO

29} Silicon Metal

4. FABAR] o7

(1) A4

o] #Ad A#=o] e A= A% (governing law)ol] 3t 3
Al epAol AAE A Atk & TAWLL Y ddFa
7b CISG o= At lom Aol A CISGO #-&& wjAstA
B3 e Al 97, CISGE 2 FAARI gloiM EAoz 2
etk ©, CISGolA 7438t QA FE FAl st Aol
A FFol FTA FAZ HAFHY glemz 7Y

A A#d o] U= (principle
of the closest relation)o]] Wl F2He] EAE 2



= SAEERel MSF oA X BE oist A7 99

(2) Al w84

TAZZ] E3E 2709 Aol At digfle] MwWEA
FFALALS] o A Y X|(meeting of mind)DE HA|t T} “9Fe °]
HFEDS T8t AAA G B3 F=9"(the Law of the People’s
Republic of China on Economic Contracts Involving Foreign Interest)-2-

ot Aoe olge PHFolm FaST FYANRE FE A

(3) A2k Eolsfol digt A
D E AL 19999 8¢ 120 My3te] Ao B At

owb Al%mwwmn st ﬁﬂ—am A 2o FUdRE R

nsze ﬁzaoax} 59l AR GO A A
91 se sEdRe] 23 A% o
2) FFARRREY Ao dXstd FAAAE 1999 8¢E 13Yq
AFEE 18080 dste] USD710/mte] 7FAo= % 7} USD
127,800 aiFstE 284S AT (old tg FAe £99A
b FEdAA A Bd ATFA EF 180ES FA] =T Aoy,
2% 12022 6024 2¥dl o] 15 = 257 AR 3 A
ANG faxoll A & = b 28y FEAAE T FHF
& =SR] @sken, oo FUFAE 180E et R WA NEF
B ol F 2¥A A8FE ANAEHA EUuth B FA BARE AgY
FARAZE B Aol W87E @] Ak 2229 Silicon Metal 180E
ohS JESVZ |Ast Aleke] Fdgh M 7(significant modification) o))

2
o
o
Iy

3) AGARR Aol YT 2o FJE B AL (meeting of minds)F
AT, Ak Aol oA geige] g51A) oY vlEel Azt A5 g
AR QOIME o 5 el 2ASE BAH A FoA FEe FHY BHF
SJwe] slstelor @ohe AEAL AckHe FHoIT. e B SAA G
AH w2 Astel oju] XYY FeAFe] tiste] olrd YL A Ra
tHe Zol 2 A9 #4A Elelth (A meeting of minds between the parties
demonstrating they both understand and agree to the essentials of contract.)
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#HE 28

A FE Ak a8y EQAE EES A=A Enen, os
Aleke] ZEAQI $¥H(fundamental breach)g A3t o]et Hy s},
CISG A| 45z GA|gh}, FALAE FEHAY AlGAgo A A

At 2 TARLS b A74 L 75F60 oA, J=oA 19993 11¥
159“World Steel and Metal News”ol|A] 23)% "Metal Bulletin’-2 3
2R FA UG A AN d9E A ekl
USD800/mt= A A3k Folgt= ZES Uit 1822, F&dxe
SR dAFS Folelq AT £ USD2T,000.00% Hl4e
oo} ghrh

4 7 FAELL SULAAY dAF] FelolA] BAg &He o
& Eai AT E ARG, o] BAHLE A Aok olgEs AA=R
FAEhE WA o]Fo Mk aHEE B FAYYL ddolad
& 1

Aol Wis &g BTE A 4w

(4) FAAv] &=t AEA)E

FAdAe EdETE & FARETAA dFE AXHUG
TAH B2 FBAAE @t BEE Adu FUHA 20% 2=n
TEdA7E 80%E FEETh CIETAC FTA713 A|59xd osto] &
AFGE= FEAA7E A HIAHEE A FEdE RS

ey

>

N

e
fr

e ol
o
rgt



= SMEYRe UST T SX EHEol st A7 107

9o} Byl oA FARFIE et Lol AR -
1) $E92Hs #9494l USD27,000.008] A4 &4<S BAS)
oot i},
2) FedAe FULA A ¥3AH]E RMBI18,832.80% A3}
oF st}

3) FUART) A7 vE mE

rb

s 7= 714e

o] 48 Inco. v. China XX (Z7}3)e FAA7e) iojA] CIETAC AF

o

A dE SARAR] FARHN Lot o]F FLYFURE 1 €T

4 HFAR ATl BAste] wo)2 @k

o

35

HZ e of

r
e

M. %2 FA43 4

o
r.

1. A% 278 243 st

D FAA

TARD AA B A A%GAA BF T HEY B

4

FRWAZE BeE @R ARFANANE FANDBRS 1HH02 AR
9] dxo] AER1x 18D, FAREA7} s AL, Heojgl Auk C‘L_e a2z 2
st ZAstE, FAR LY FiolA FARANE APT £ Jvw FARIZ 3
gatn vt 1EE FARE Yz i(place of hearing)Z}e= E]ZH 9n|
(physical meaning)®] FAAAE A Aste AYLE FAAE & FA(fictitions)d =
T e Aart AAFez de 9AdHn dtidan sk 7117‘32?}51"'6711‘”-4
F2 =33 A", ZAML, A18A }ﬂz:?; 2003, p. 201. @, YA G @FE “F
AN FAAAE DPsta FAHDA T XOoBALLFAAY (AL 1 X9 F
b7 Aol dig EAYE 21*3‘6} 74—°‘ = @tz Sk (‘B SA7)
ol AT ulgel B wadd na wEESAT ApY, eLEL,



102 HEMA H15% H2R

oA A%e AFNM FA7 ol FolsE Yakn 9ly] ARl £3Y
Azkel AestA de @elste Aol bt aMER $Ed
AA A BT BALAA FAE AT FAULAM AHES
8t F Al X3 arbitration clause)S v o A %ol Ab}lsts & Aot
UNCITRAL Model Law on International Commercial Arbitration (¢}
3} UNCITRAL Model Lawz} JholM s TARA = FEAAS e
o oate] AA= ool dtke BGAR AR L] AF A AT FAA|

jiad

2S¢ 1344 8702 443 glon, B T Fefrt ojFoixA
ools wlo|= ZF x| oA E(arbitral tribunal)7} EALAS SAHF A
3 FaAel Bele nesld FANE A4edn FRSRT 9
00 @79 ARFAYAAE o REWel Ade 2dste) FAAE
235 F28 AHoz 42 oy

2003, p. 192)
5) ol dwgt 2AL Asted, FARAN o “() AYHog FRAHA AL,
HESA 59 NAQ A39] F4E ddste AAY, @) FANE FE A=
E 3k AYelA FAE AHsE FoA MR el 2AAC YiES ZéEP‘
W o] AlA HATT 4 %‘5}1 dovh, (MY, AAA, p192) ole ¥4 B
o3 G 249 BAE £ deolm, e A3 b 9dT W i
& FAAZ 93 Ao) RlAe vdtel B 2§ Sole)
12, 33, AR} FANTAN FAshE FAEG
e el won MAT A& S 80, $29 FALE - -Am
dispute...shall be submitted to CIETAC...in accordance with the commission’s
arbitration rules...” Y&2] FAZ8 - “All disputes...shall be finally settled...in (name
of city), Japan in accordance with Commercial Rulesof Japan..,* ¥=t¢] FAZ% -
“All dispute...shall be finally settled by arbitration in Seoul, Korea in accordance with
the Commercial Arbitration Rules of the Korean Commercial Arbitration Board and
under the Laws of Korea...
Article 20, “Place of Arbitration” :
(1) The parties are free to agree on the place of arbitration.. Failing such agreement, the
place of arbitration shall be determined by the arbitral tribunal having regard to the
circumstances of the case, including the convenience of the parties. (2)Notwithstanding
the provisions of paragraph (1) of this article, the arbitral tribunal may, unless otherwise
agreed by the parties, meet at any place it considers appropriate for consultation among
its members, for hearing witnesses, experts or the parties, or for inspecdtion of goods,
other property or documents.
8) @3e MAFTAY A1=(FAA)
(DFANE FAAZEY Fejz A A1 Fvt e deoles SAS

}..

_»I

=10
i
o)
A=
o

L

ot Y

6)

5

Rt}

o?.i



t}. a@og gRE ZF2 =23 Zd(wording of arbitration clause)d)

BAATE Eoe Bete] 53 oAE WAL FS
O BRA AdHg st ZASHA se Aol dytAo|tkd Al
ARl gloiA FE7 el thalel UNCITRAL Model Law 28% o
H thgwh Zo] FAR YT :

() AW F(arbitral tribunal)s= FA 9] Etol] HEsteln A
Al wel #Ag stejol ok @ WARA ofIe & U
%7te) ¥ EHe HEAAY Aol A& we 233 I/t AAWUE
2AY AAse Aoz A, 2 St SAAEAER S A
Aoz djAskA] ofygi}

@) e A7 EAMY AHl e 7B

oy
rir

, TARAERE TA

o

= AR Bejet Fafjatie] B3 AWAAE 1Edte FAAE Ak (HFA
Ao} e Tt fle Bl SARIRE AT 2 A2 A g FA
Ao AAg FacM SALE 7o) Fe, FAAAY R AR Bl @
FEARD), 20349 AT Ev BAY €32 3+ Ao

9) Martin Donke, Domke on Commercial arbitration, Revised Ed., by Gabriel M.
Wilner, Callaghan & Co., 1998, p.389.

10) UNCITRAL Model Law on International Arbitration, Article 28, “Rules Applicable
to substance of dispute”, (1)The arbitral tribunal shall decide the dispute in
accordance with such rules as are chosen by the parties as applicable to the
substance of the dispute. Any designation of the law or legal system of a given
State shall be construed., unless otherwise expressed, as directly referring to the
substantive law of that State and not to its conflict of laws rules. (2)Failing any
designation by the parties, the arbitral tribunal shall apply the law determined by the
conflict of laws rules which it considers applicable(3)The arbitral tribunal shall
decide ex aequo et bono or as amiable compositeur only if the parties have
expressly authorized it to do so. (4)In all cases, the arbitral shall decide in
accordance with the terms of the contract and shall take into account the usages of
the trade to the transaction.
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ABHEE FAATE GAReE ARE B H9o] @
(ex aequo et bono)!Dof| &J3te] Ta|u S|
(amiable compositeur)!2 0.2 A AL Wlof st

@ A A%e BE A oM FABA
Argstoior ste, Fafl Aol HE& sted 4@

o
£
ot
ok
i)
2

TASAH A oA supra national lex-mercatoria ¥ Y sHA 4
393 Qh &, MAARLE 99 AEHE FEQPAA

o JI%. A YA v &5 ES 7S ICC (International Chamber
of Commerce)?] Incoterms 9} AEZAY AN A EAE JF3
= UCP 500 (Uniform Customs and Practice for Documentary Credits,
1993 revision) ‘&g 7153 AR INog FALFAM FAFHIL
Aok o] tEo] ZI=o] UN Convention of Contract for the
International Sale of Goods (CISG)dl} w3l dekxoz 71905t 24
o egog o EF JAGAHAN T FAMeE Tt gl
o} a3k

Ol

(2) FARAR 2 2 By}

1 A=

ZZ ZAAARE= vjufA kA E=AA I Fog "HAFHe 9o
A

22 FAANE F7 Gz wolEolx, FUGAHAIAE M FANH

X

11) ex aequo et bono(FF & R )o] sfde IAAMY A A (International Court
of Justice)T#A A38ZolA] HAIE AT F3 oM FASL Y WE 3oy
ABeo) Ae FAR 41E ZAeHe] ool AP AU T 4 A= FAY
BAg gugtt. 28z P Mo g Ao AR A FEEA
ohstn I Ao gty Yo HHE Helvs BdE WE F Uk

12) ’Amiables compositeur’ £ ’ex aequo et bono’$} FA}E &jv|E 7}RIT)

13) UNCITRAL Model Law, Atticle 29 (4).
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o w2} Shanghai Commissionol| A FAAxE A&s7|2 4t

o] FAAZAA AWGAATL vjufA oA FAAE FHoE A
Hohm ok RiEE of FANAL FANE AEel et 3
2 492 2RSS bR A gk

9 %wxm CISGe] 7hdsel AFan 9l

o] Feks AlofollA Aeslee oAt

= o] ?3—.‘:2 7oz AASAT o] A¢

CISGel|M wrAstaL A olYshe /\}‘%—8— FAA S=Yer 1™

AT el 2 (principle of the closest relation)d]] W} =y

“The Law of the People’s Republic of China on Economic Contracts
Involving Foreign Interests” & F£78tE Ao x AA3 9

Y el Al AR S BLARY o

£ ol B % glvh IHBE FARERI AFIAAT CISG

o stgEe] £em &g nelsel CISGE AHsn FAHew

& FoH ez uan. olg Hie] &

)

o
Zz7Ho=w ICC Zﬂ?j IncotermsQ]- —‘:,’—O—E‘,TZ"-% 9 AAZASe=Z UCP 500

X

ol
=

juie

O
HU
9
o
N
olr
9
o
P>
i)
)
52
k1
X
Q'L
rir
=
%)

= X
T =1 w
AEEAos 242 “FAA @3 Fo

14) &5, “FANAEAY Y] Bg 1@
”%ZHW&‘?—E Zh=e] AEUA A 9%

= *Jf&%‘ﬂ 2 ¥ dutdFHd] wel FAEE 4
£l B

Uy +w dthed Ha.
15) G, “FREAAL) FAH e .

] —rzl ]*ngﬁmq?- 11]271,

£
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2. AEgA 719 A3t

)]

s

FX

2

-

(1) A&7isp 7] 4ty ng

AL ojufAet A2 F $HHog ojfstojol T 9
o] oFd &gt Y o] AFolste] Huld AE&AE HY
gkt o viujAleF AA7E FastEe dde) Hr) wWiEeldh
B2 A8 vujAte EA wet kBFY 3, Y YWE
AR ATG AEste HAg A7) daEojof st 1 Aly] K
Fatr,
ojo Al efell A 2| F=Z(terms of payment) 22 A1-&7e] ALRE A
oekE wiufA okl okt wlel] dA|shE A8 wE
TFEAA & Aolgie]l AXIZFA (condition precedent)o] Er}.16) Dix
v. Grainger'D AziojAl o uvjmjAtS NE&FE S5 deZAE
Aeta JRov FHAATE NS Bt G2 oA &Y
Akl Akuke ABSA g WAE AEAES MR ¥ 5
dAte] AlFuE (tepudiatory breach)sS ZAZ FEPAE At &
g 4 ¥eua #AsART F, A8l Aol AR skt
A8ZNEe gFE A e FUALA Fo2ME oAk &

lﬂlnﬂ

ofr
£or =X

ol

jins

2

ol

ol¢} #Este] Y] E=oj7t CISGENME AAHE=AE AuE I
27 itk CISGE= Aloke #AE FHsts AGANS Aok &4
A 99t (fundamental breach)’ o wjzt 3]-83}3 lov o o

=483, 2003, pp. 19-21.

16) 4=r2] Garcia v. Page & Co. (1936), 55 LI, L. Rep. 39; Etablissements Chainbaux
SARL v. Harnormaster Ltd [1955] 1 Lloyd’s Rep. 303; Trans Trust SPRL v.
Danubian Trading Co. Lid. [1952] 1 Lloyd’s Rep. 348. &=,

17) (1922), 10 L1. L. Rep. 469.

18) AA Te); 34, UCP_5000) &8t HANLAE 1996, E4A}L p. 219; UCC, Sec.
2-325(1), “Failure of the buyer seasonably to furnish an agreed L/C is a breach of
the contract for sale.”
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A252(E-AH $ute] A9

FAZLS] drko] WG Alekgte] 1 Ak 3§
g7t e AE AP v A &g 4
Sole, o)l 2R3 dutoz dr) rntk §

Bg dAdstA Ratgen, =8 393 FHY FEAd Ax AT
AR oA Tl APE oA £ -

3y,

o
2
oy

£ 4
ol
o
N

N £

rrowo

on d

o

= CISG old ‘2R 4°J Aol s17] AisiAE, R, 29
g AT PAANA f0E Sale 27} A ek Ak HE
AAASE dsielot e, B4, 0 Sde AN 42 7

Aoz @AM ET AkuAe FEe *E‘X%W A

sagw
FAwe A9 FBA PAANATH FAAHse] FARF @
I49 Az Angsol 71F HfAch

o]5}

e Wad Nzdel 87 wae gwro] TEde
=]

filo >

v A 2k gy, A8 ey g
Alerel B4 guroz AAste AHT Wi tsME ool
ANH T 9ok durAd A4S, FAAbe] 484G g e 1 9
o] 2ol AL FWd BY VE o] FEYAE 7410*:4
AAE HAT 4 Y Roldm Brh olo] ks Homnold WHINE -
FAPAY A8 e R fwke 2 FA) CISG 4] 2RA Ao

AL FAsk AkAlY 2A7F HA Fevhe AME Al
Algtal ok &, FEUAE CISG 6322071 1435 e "Hi &

19) Honnold, Uniform Law for International Sales under the 1980 UN Convention,
Kluwer Law & Taxation Publishers, 1982,

20) Article 63
(1) The seller may fix an additional period of time of reasonable length for
performance by the buyer of his obligations.
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A g £EAANA BIHsel A FA Yehim e 719
el A8l WA gEtkd ave] A A9 S ¢A @
0T do] QA Ashshe Aol molw ok

FUAA A8 B AT D vishA k) LFehEw

=
g By onjst, ol FFHAITIA £ A& T

(2) FA 1 A&7 23 A7)
1) A8ALA| 7] e} AH A7)
2 FAEY 39 FAAMCA LA Inco.(PHY, ZHEH

—

¢} =&zt China XX(71d, £2=2)2 Silicon Metal 300= 2] ujjuj
£ 95td 20083 10028 zHz; 8¥Yx 9€d A7 |= st uF
AFE A2BEALG ke vjujAeke 1999 89 1230 A7
ot A& WAz dsted= &5 Uk

FAAAE vfoiA A2 195 19993 8¢ 13de] A& A
AT o7ldM FRAR AN oul A kAo BE 23S
Faoiel AR WY PAoR FAY AU diste] ATl
Br|2 3o}

(2) Unless the seller has received notice from the buyer that he will not perform
within the period so fixed, the seller may not, during that period, resort to any
remedy for breach of contract. However, the seller is not deprived thereby of any
right he may have to claim damages for delay in performance.

21) & £} #9EFeE du ZAE V2 T didiAilN BPLgPe] ZH
A4S 2YPH A4 wEh

22) Forbes, Forbes, Cambell & Co.. v. Stanley & Co. (1921) 9 L1L.L.Rep. 202.



AT 109

b

O
o

ol ol

b

—

bl 47 Helso] of

Z}7} 200

P12 e

)‘\qu

[

8ol A4

)

Tn
A
A+

—

Q

vl

ron 2

713k

=

3
“

TEES 3. 99

o 7

o

o

!

®r
X

o7
oy

o
<+

29 7% 89159 oy, 1elx 99

q

&
&

°]°jA] 100

1

T~

oz

2 He
B A7le seA

1513
=

gl 2H 4ol o)y
3ol

A

e
o]k,
oK

o YAl e

=
-

o FEUR

A

EL DS

|

o

d

%)

o}
s
3

]

<X

&
el

k]
il

-
o

7}
gk el w}

=

13
A

372

S
7t
E

=

Bl-go] 3

1o

©

o

=

[

13]2 Fol7] $J3te] 89¥€d XA
o]

of ket

B
B

o

2k 8ol 200%, 9€l 100

8

it Abdel] g

(o]

g

71

L.

T

A7

b,

3|

o] whga

Al

RS
)

o

sho] Ewlst
HA71zre] 894 94, 1HY el wlw

‘g]

g 8"t wAstn k.

Ao

~

23) UCP 500 Article 40 (a) Partial shipment/DrawingsoA] 843 A18Fo)A 23|
32 &




110 HEHAR B108 K2R

3002 Aol skl AEFE 13 AEse By W FAdATE

2 AgRes A APYel dAnY A2 AaRdT Y
YA AHAAE BASE wrld 242 2 FANHoRRY o
1, 14golule] el A8 YAt WAL Awss 2

o vtz s,

Fee 1 sk Gl mebd ulgugel guAgoR
Psehe ABSE 192 0|7 FAS BRAH $OR HAHE
t oAe ZRselol @k ool AW Aggel HUNEA
(revolving L/CP90]t). 89 WAHE 2008L 2385}o] 10084 2@
37, 99 4 ¥ 10086 e HUNEZE 89 159 ojel] Wl

Olﬁ} o A

2) FUAAY A8 B3P FEAAY 9

B ZAAENA $U9AE 19993 89 120 uimjAleES A A3t
3 ey 8Y 13U 8YAHE 2000 white] A 180E9)
Silicon Metal®] XS 3 w7} USD710/mt %<} USD127,0009] 3l
1S stk B FA stH FYPRE 180%
o7 60E4 REgsle] ¢4 12088 MY AL FaxE

a3, FEAAE 89 138AE JiAE 1808 siFete AER

24) Lakshman Wickremeratne & Michael Rowe, Guide to Documentary Credits, The
Charted Institute of Bankers, 1998, pp. 3-21~23.; 3] "‘%ZJ'% LW 717 A 8ol &
9l ATA FAIAZ ] #85= ALFolth MA o]l dAT R DAY
7 FEYo) EYstd Hxe] WA amendment)%lOlE EW A2 Aopudtt



of tisted ole] F4E Holetn FAEo HMAL oPahA wsith
Teo] £2d4E £gAt AEFL washa] opste] wjujA ek
e AggRRE ojgetx] oo o]2A wjujAete
Satantn FAsch =a 2 A Ag%e 3 s YA
HE 20080 B)g HE FEMHI|T0] 89 31Uo]nE o)ZRY
ol 159H 89209 7AE o] wa e Ho| FaTel
o AEAe 5 Axjo] 7hx) BHYH x| FPLOZ F ojujAere B

g3 B ES A7istach

o
fo

=39 A WA ATy F 294 8RS MEEA g st
= iAol M HAIE
vhe] A8 S FE HAHAeA oA S BT ohiE} A8

YA He) YIME obFA AT Gk FEPAN HLA 159
A

M

=
ol
-

ookl sjFdota 3
= AL ZAZ 89 13YAR &G0 HPHAT TAH DY o
2717 ok
dd FAdAE sEAA] AAST Eoldd digte] miujA e
TEH wtez AAS T AFE 3] F(avoidance)stEl s Soid FA
$<Ql CISG Article 49(1)el] ofste] Alek3)o] o] Abadg HAstoiol o=
ete] BT F= Qe IAE A BAT 5+ Uk

Aggol AAz AFAZLAEE 129) theUaK8Y 13Y)0l 3

25) CISG Article 49, (1), “The buyer may declare the contract avoided : : (a)if the
failure by the seller to perform any of his obligation...(2)However, in cases where
the seller has delivered the goods, the buyer loses the right to declare the contract
avoided unless he does so : ..”.
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HAgol IAHNSTLE FAFAE vivfA T ALY NE) 7S
AN A ASHA ol et gol # Jh 2
FAAYFE olgstA] e AL ZEAQ A ks v ALk (fundamental
breach)ol] @& o =z o] A]A A F 9tk20 adez 4
EF9AE AL EYS o ol a7 ww ®=gk 5 oA oF
S 71EHA 3k ZE YA AFAYLLZE o)ZA FUPRNA 712 &4
o diste] B4 o] Attz 3 FAYYY AAHL egFsivtn
Zojth,

A&7 YA AE AA LA 159 oAl 7Rdstedof gtka sh= 15
d ¥97Le I FA TG BHE FolE F glon IAB/HZ AA

o

=} ©
=i
17] olg]g o2 o]& wel=gx] g A

of
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T
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4
ifY
kY
N
i)
E)
>
12
ox
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3. kAEe| ARG £EURIY] Az Fol Pdste]

(1) $&d7ke] Aol o] et =754
Qurm oz Aotel AU “Aoke] &R A

3t} (Pacta Sunt Servanda)”= Yo o7 Ak FAA} ;‘})‘]—4
AlekA] o F o|fo) diste] Alg ot zod, Aok AZE F o4
2 Aol uF A MEHHUA7] dEo] AT Bod FAH

26) CISG Aricle 25, "A breach of contract committed by one of the parties is
fundamental if it results in such detriment to the other party as substantially to
deprive him of what he is entitled to expect under the contract, unless the party in
breach did not foresee and a reasonable person of the same kind in the same
circumstances would not have foreseen such a result.”; CISGojjAe] =¥ 9wt
(fundamental breach)o]@ 1 9uto & <ldte] olrlEes &AM ARV AAxo=w
Aokln AsTd AL dAeAE Ao wee oslss Ho Aol
Aok AL Aokl ool WAUE A7 BHE AAgTE TEA 9ue)
Mol Sdth SEY AN ARG AR} AN AHsRE B2 o ol
olebe ZWnTh: fweR A% A3} Azyel 1 Atezry ARG
Apdol Hue H9E SRl @tk E@ o & YA A% ZRE ool B
Pl Hzke £4& 7R 2 Aol AL YUAE gEhoz 9ag
thd 2R Sl P



=
op
to

2 Al B RS FAAE A o=
o2 T NZE Aoz HIYte AR =g
Aoke] o)L Aok BARAZE Aok BA] ApilEe] 9
Al wie}l @A3| tp22 2 (Non hae in foedera veni :1t was not
this that 1 promised to do) #A|¢f2 AFH o=z AvH3r)

o] 9FES YAES9 YH(doctrine of frustration)?® o)z} =4, &
A e SAEEFA At B, o] 93] H{EHA FEH
e Al oF 7 HaEn. ofojA ells dREH o2 Frustaration
o] A= TR go}, 27133 3 (force majeure clause)?®) S
Ardste] vEd o) Atejol] tiste] thAEz Ath30

5 FAAAFREI FAYPLE HAAE CISGOA £ Section IV H A
(Exemption) Article 79 2 80¢ 4] Frustration®] W&-& A5tz At

Atticle 79 (13Dell A FARbE AlcHeldo] ne] SAMAE 23t

N
=

st
on, M br

do & R
fir 4 oo

"
3
S

Mool

e

27) Schmitthoff, Legal Aspects of Export Trade, 3rd ed., 1978, pp.60-61.

28) Frustration® #e3dlejAE= Roy Goode, Commercial Law, Penguin Books, 1995,
p-139; 24134, “griAte] Frustration )] WA A", AT 29, A
723ts], 1989. 2, p25,; Aol “FAA Y] glejA ) Frustration [ A8 &
g A, AAdEte] A FAl, 4EE 3], 1988, p. 52 FE.

29) AAY, AAA, p. 9. Frustration®} Force Majeure2 A|2Fe] ojdfo] Brls3it)e
AolXe FR0] oy Axe ASE AsAoE LBATI= v Fae A
FHAE £F EE AAATE Ao] ot vA WAL AAE A AR o
e HollA 2 Atolz} gtk

30) ditx oz iAol deEl HEHm v EietEzge Ede un 7

t}. : “In the event of the conditions or accidents, such as strikes, lockouts or other
labor troubles or disturbances (wherever occurring); fires, explosions, destruction, or
damage to seller’s plant or machinery, shortage of transportation or inability to
obtain freight space; shortage of raw materials or other supplies; plague, pestilence,
disease, epidemics; civil commotions, governmental interferences; acts of God, such
as floods, lighting, cyclone, hurricane, earthquake; threat or existence of war,
blockades, embargoes, regulations of any governmental authority; official -interference
with normal commercial intercourse affecting the operations of carriers, and other
contingencies or any delay in shipment or for non-delivery of all or any part of the
merchandises, and buyer is bound to accept the delayed shipment within the
reasonable time or to accept the cancellation of all or any part of this contract as
the case may be.”
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AA
of Aol %ol Mz ojgd F g FRol 28F
(fundamental)’ A7}e] oo s Aleke] 3| F7h Zggoz, on
Y &l frustration = FASHA & shgelst & & ok

(2) FAARAA 2] 71F Qe ©tE 5= UF

B ZAARS #4994 $5947F Adzde JdF 2EUIRS
Silicon Metald] 7}49] 422 ol%2 AdsAdy Fsarh &
Al P 71X ofd BEIA ol

S qsted APHE IYF ol Qe F g B ol
Eejo} 4@ £l Fusl B olge AE

e AT Uk TFAE of FAAAY FAARE AWud,
o

TEYA= FAF Silicon Metal?] A& o]dstA] 2 o|fol s
o FAHeR dusta] g Yok vt £AGATE A& ulE

31) CISG, Article 79 (1) A party is not liable for a failure to perform any of his
obligations if he proves that the failure was due to an impediment beyond his control
and that he could not reasonably be expected to have taken the impediment into
account at the time of the conclusion of the contract or to have avoided or overcome
it or its consequences.

32) John O. Honnold, Uniform Law for International Sales under the 1980 UN
Convention, Kluwer Law & Taxation Publishers, 1982, pp. 425-426. UN¥2KCISG)
o BE 2EE FAH 470 meh sstelol sim 2 A gl YoINE FUA
£ 718 EQa7} 9ok 53] Sec. IV. #A (Exemption) Article 79¢] &2 |54
o) #eet Bao FHAA oldsleiol gt 53] o] ZFE 1FME Aok YFAL
27 19} o F¢] Eojdfe] tiste] WAATE HolA “wjxEle] Aol gsle] @
Ao] Feo] Folxw JAEX A(delaying delivery) L -2 % (non-delivery)e] #7of
Ak grel= gl Qe UCC 2-615%F xFol7) it

33) FEHAE EFNAHE oY XL olfEA ALY AHYTE FAYAF
olagatA] ¥7l wWiRolgtn Agsn gov FARAY F FAWARY ZAlelA
A-83o] AR thEdAte FA] AdEH Lol WHAHSLE FHYREoIAL o]
gdstcin & ol
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el 2 ojR7t &
FA rEAAL] Farel Aol 180%011 2ot QN Aol
e

ABAQE 3ol Ay WA 9o E9A7t +

A FEate AHYR Bolge EFHAY Aol AL F
2=
=

g Z3}u o]
ZRAAN 27 FZANA it S ﬁloko}“ ARG A QEA]
e HES E *g*P%!ZPiT B ojslojop st tislgd e el
HA gtk HE 71A9 Q1AL Silicon Metal AHd] T 7 98
7HA S 144 Qlew 01: AT &Y= Aokl L 3l
Boe £42 9 & Ao daka,

2 FAAANAA olelAleF 52 &2 Silicon Metal®] 7}

b
o o
A
N,

_/}:
E47te Al Ye RS wE B Az AAA =
o, dwgoz s1AQgs RSt NE Frustrations] W27} A
$54 Fon £EAAE AdlH WMANI)E Aok TEA

A

Wake wA geth e, FARREE $EQAT FAEL 7}
TA gt o} FH FAE AVl PR Forw FEAY A
okolF Boldel| tigt FAE Aty ZEH olge wasierlte #

|
—’F%‘%‘x}% —?%chm oA & Silicon MetalS A 7]ol] QA=shx] ¢
ToEN EAE sty WA daod w279 g2 AR
2 Qlete] wAlgh &4 F ol USD27,000.0001 o)

34) ole} B M = I Ha Exporrelisa S.A. v. Rocco Giuseppe {1977] 2 Lloyd’s Rep.
494; British Movietonews Ltd. v. london and District Cinemas Ltd. [1952]) A.C. 1062]
Denning 79 &4 Fx.
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o ddolele ksl % USD57,000.000] sj@dstcta F4814th39)
#QldA= YIAEZ Silicon Metale 2w ZA & FTFAZEE
TFuistdom o Az 203 HEY Aolz st EAAEAL O

g3 s F4YE

1) 2408& 23 ¢ CFR Ukraine Odense S1=Z7A 02 USD8Y5/mt
of Fujald, I FoF¥FRREH Ukrain Odense 719 £9
USD95/mtE A5t3 A|<k7kA USD710/meebe] xpelS 7ehatd Azje
Aok e USD21,600.00 & AAFATH

2) 60E& FOB China Guangzhou Q1=%71 22 USD800/mtol] +-vf
e AlFrbZ USDTI0/mt <tef ZhAAE st S EHR
USD5,400.00 2 AXArgth

M7 9dgdol9 S USDIOOmtE AlAste] Ak S
gt ddoldol FEAATL A7l HAEA dgEe
%2

o]ele] 42 USD30,000.00¢)] o]&t},

2

2) #EAA =3

$Z9gAE "B Silicon Metal wjujAeke 300E0| o, +5U%
GAAZL 180E SR W G YR AR08
Eo] )3t Aolg Loz £dx &gdde] AL 180E riFEoez Ak
Zzojo} syalm FASGh UAE Folel Yoid FUURE &
A # 43} o] F(obligation to mitigate the loss)E ©]3s}A] olystu <
Al ANA7FAE USD710-735/mt o]Q1-&ol H]ZFo] USDS00/mtL 23}

o3 24T BE AEAY o] WaYTE

A AABA Rsha

(actual loss)ol] ZgtE]ojol drke AL AU

o
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=
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s
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o
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35 B R AR 2, L U9 Fg 328 A,
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(2) SARYF-< 24 % P}

TEUAE oA ol M HAIG upell whebA FFEF | i MF

£ Qlmsta o9 E(title)S o] HdleioF Fel| o}F oldstA] ¢
AL TEA A2k v(fundamental breach of contract)o]z}il T3}
th. CISG Article 459 2]dt gAY “aAHAde) Py A

2!
ou] USD80O/mtE FA] 9] "Metal Bulletin”o] 4EF AlA7}12
USD820~840/mt ©|-&-22 AHscty Hdstgch
we Aok B ARARRS Ak Fig ¥ A (significant modifica-
tion)ol] 3Pt FFALRIA ko] Ake] FREHUAY WAIUGD
Zol & § glonz FE2AxE o Ao ofF
~
2

UA27E diAE Fels sk BT

T3 Gdolde] #AetlE dAE Fulz A3 FYPANe
A k(original contract)Z7 ] o]PF& g PSR <GPl dig
AT 71Zbekich

B Aol A ddRte] A B3 EAle the Abgke] HA

de] Aol =eojof gt} :

FULARE AGAAR FAG) NEFE AESAT 7 AT F
o) Ak Aol AYHE AY AAE FEIAL AnE B
S e 4 2Pl AYse RolUgor £EUN YAE F
3 mel® 4AY 2AGvy #PED £99 FosAE B o
Ak FAd obRd At gov) FEUAT A% HYRE
odEtA oM ZAE Edd datel MARTAL YA F
& Aoleh9

36) FEYAE AAIARLR olF 1970 24
& 243 oqgaggon Aokdel AYE T & U= AR Yk

e
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2) imjAl Gz E HFFAEA ] A
2 AR wfuiA ekl A AR A HeE &4 FEGAV A
BHoZ AGAFE olPetHg Wl A& F Ue B (benefit) ]
o #Fety orjdle 94 oldx x@E 2y ALY
TFEAATE AGAA G Adgure A2 A a3 &do]
RAolgta o dstAY EE oidstdojo st WY ealMe &
/“Oﬂ FHAEID 22 A7 YA AdBAANA HEL
9 Aol FEAA Alggtoz EvlEstA Huvkd o
% FEYATL E*‘E}&l‘#@} BEo| = ZAo|t}3®
FdoldH #HA e FEAAL FUAFAY] dheo
EE &4o] AGAARAY wEEo] 53] ASHANTFE AN 7T
AAGE H 9ol gt ujde] o F 7t LAzl B FAdRA A
FHAA} 91“3%% Tt Ao EHoz AT AJA ) )
71 vk gleh o] o]frolA CISG Article 74 2] FH ol
ddeolde] diste] wiadd %7t glvta Badch

r

_4

e =

3) SAFLsNF olq o HAA
FEHATL e FUGAY &4 3 A 3H(mitigation of Damages)

t

o} oo st HE3 olFHJTA st FABZT ool H
HEdok Aeks fukst FEdAE £9dgAs Silicon Metal &

37) CISG Article 74, “Damages for breach of contract by one party consist of a sum
equal to the loss, including loss of profit, suffered by the other party as a
consequence of the breach.. Such damages may not exceed the loss which the party
in breach foresaw or ought to have foreseen at the time of the conclusion of the
contract, in the light of the facts and matters of which he then knew or ought to
have known, as a possible consequence of the breach of contract.”

38) CISG Article 76 (1), "If... there is a current price for the goods, the party claiming
damages may, ...recover the difference between the price fixed by the contract and
the current price at the time of avoidance... If, however, the party claiming damages
has avoided the contract after taking over the goods, the current price at the time
such taking over shall be applied instead of the current price at the time of
avoidance.



USD80O/mtol] wid3t A& FA] AlZ7FAe] USD710~735/mt °|0 &2
2 AdsA gvka F4stn vk
FTARATE dFoA LHEHE “Metal  Britain”of] 83 =}
Silicon Metal 7}Z-& USD820~840/mto.2 HE sty Yeg 3
FAAA7E Aok USD800/mtS A%k Ao = WAt
Adstrta gdErho

V.2 &

AN F=o TARF APz FFHE st
2 HEFHAT. AT MEe] A of ¥&u
T AT ARREY TF 2 Fe YL AR AAHHY o
W T TABATL] TAA R o
I AHAR4E ZSstEa stk
TAAEY e SR ) A el BEE SAZAAED
R #F e R AF ARE HFS] Hla d7sigien o
Held 2 =2 Bede =& il

Z7o] AFAAL UKoz THIAI dHA(HBD A= Eistn
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_&s.
=
olo
tijo
>
ol
2

39) Bl FAYAL BT 0] AAHY A ZBeE B, AN AR

a2 2% 2 UF 43 AEA AHESEE 87E ¢ 9t} CISG Article
77, “A party who relies on a breach of contract must take such measures as are
reasonable in the circumstances to mitigate the loss, including loss of profit,
resulting from the breach. If he fails to take such measures, the party in breach may
claim a reduction in the damages in the amount by which the loss should have been
mitigated.”

40) NAAL E¥9 AEAH 2 AH MY 7AL ouigich 9 z2)8 7pAo]
AR A @ AS dAE Tzt s Zl‘”‘«l NAE AAME R A
atAl Hed 449 xdx 7} Fu}:CISG Article 76(2), “[Tlhe current price
prevailing at the place where delivery of the goods should have been as serves as a
reasonable substitute, making due allowance for differences in the cost of
transporting the goods.”

rr
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ABSTRACT

A Study on the Chinese Arbitral Award relating to a
Documentary Credit

- with a special reference to Inco. v. China XX awarded by CIETAC,

Shanghai Commission -

Jae-Phil Hahn*

As the international commercial transaction has drastically grown up with
the mainland China, commercial disputes that are required to settle through
ADR have tremendously increased during the last decade. Since China hasv
not been fully exposed to the Free World for a long period of time, there
would have been a great amount of misunderstanding about their
competency and integrity to deal with internationally oriented commercial
transactions with a view to internationally acceptable manner.

This arbitration case was related to the contract in dispute of C&A Inc.
as the importer v. China XX Importation Co. as the exporter for the sale
of Silicon Metal. But after the contract were formed, exporter(respondent)
declined to deliver the goods under the contracts because the market price
of Silicon Metal increased according to the argument of the
importer(claimant). Importer had to purchase alternative goods from other
companies to substitute for the goods subject to the contracts in dispute.

Importer purchased silicon metal of the same quality as under the contracts

* Full-time lecturer Dong-A University, Dept of Int’l Trade
BBA, MBA, LLM, Ph.D in Law(Notts)
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from two other Chinese companies as the necessary measure to mitigate
the loss, paying prices higher than the contract price.

Since exporter had breached the contracts, importer’s loss should be
compensated by the exporter as the Arbitration Tribunal decided for
supporting importer’s claim of loss for the substitute goods.

This study is aiming at analyzing the rationale of the arbitral awards
made by the Shanghai Commission in terms of (1)Place of Arbitration,
(2)Applicable Law, (3)Validity of the Contracts, (4)Doctrine of Frustration,
(5)Responsibility for the Mitigation of Damage by the Importer.

Key Words : CIETAC, UNCITRAL Model Law on Int’l Commercial
Arbitration, CISG



