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I.93%

1. 2879 Fels AALA ] 9

ZARG A e a9 AAsaosd A4A4Le v FaTd AAE
At k. F44Y 3 9 A(International Chamber of Commerce)7t A%
g “33NLd ELFE ¢ #E"(Uniform Customs and Practice for
Documentary Credits. 1993 A53 A% ZFE A5003, o8 “TLF4 "oz
1 @) A2zo] wEd, Aol A2 “NdLego] A& Az
At 239 AH Agos £ A AFFAY FAAI} LY &
o] &g A4sm AFAY, b A ol F FEIAU, Ee e 23
oA wdEs £dse B FH"E ¢

NgAol HoZRE ¢ § A%l £t Agge HH Ly it
A E YA ol e 27t AAF A F7E A EA] AR LA GEA
o] R} fZo] Pt AL wE o Folge AAZAM AAE AFS A
274 zdo] 4438 YA} s, °JE “U4FLA9 YF(doctrine of
strict compliance)’Vo]2} &tu], ol & - F449 LA A, ALZAY
o 714 BAAQ EFoitt £ AEFd) FAH BE AFE 4BE F
2 719 AAstd AF7 BAd A8 203 dX A E FUsok 3
L(EYFE A13Z a®), T AXNE AFIE A&7 23H LAGA EE
ALoE AFY EE AT ¢ AHELTE A4z bR

T3 ASZAN olA RE BADGAAE AFE A#dste AolA I

1) EY7He 9&s ‘U7 @& #oln “YAUX"gGE FHE AEHAE @2
d(old olfz BUFHAE dAUAN B #Ao doke A= AW, 4
Z23& IAZ 9F3UAY 99 Ak B o] ggHony e,

o
“AgFAH Rl EMFY B g dFYH 9", A
AE A 2002/1205AAT08), 3249, ud§l 1985. 5. 28. A3 8471595 AEE F
A, 19953 ARY FTYAPA A5-18F(@QFL “AAF{A @A(strictly to
comply)"&+e EHEL AHE@
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NEd BEY 45 g BE, Mulx 2/Fe Vg ARl Adshe
o] ol JtHEY T A42). ol Ag%e HHE AT AA, A&
A, olo] U 2AEAL A% AA, 2z 2AWZA 1 AAE &
3 gereob dtm, A& AL A% BE ANAGH A8 2 A 12
d1 2AWAL 98 ZE AN 2497 2 AAE o) FRLE A+,
A4 TE WY BT AFE B3I YAt oF FTHELTA AdD).

I

>

0. BAl9] A7—8INER 29 FEA

a8g Ae%d waMe NS a7 ¥ 2o TEHE A4t
e, oldd A& “HNFAH ZZ(non-documentary conditions)” E&
“NEH|A A 2R g REG. ol E 2AL ddBA Y] FFetn 7HE
Dolo] 22 olFEE META BLT AU A FddEe ASH
22929 £49% dAANI A8 498 B9 g2Ud ALy Ee
AReEole] ANE BEd A8t £YA7t 587 2P EFFAE
Ao M AEtA ol Az WAL FF) AP FEeE 48T
2AR 2A0z ARIHIE nd olgde @y BIT olfdd Ad=e
A4z e

A4z BAFAoje vFHE 274 BF FAAA FFo] AAAT, A5
a AAA AME EAFAR3Z 3L “Ago| 29t LAA AAIHA
of & M ad i AF glo] AL xFetn Ye Afele, AL 18
@ 2o AFHA o Reg B3 o5 FAFYDIL FFF vlF4
%.¢) 44 A (Uniform Commercial Code. UCC) A|5-108%(g)#= o[ ¢t FAHE
A FAL F1 Yot & 2P “Brd A5-122(2)F (105 FE A

2) AIE, “RIEFAK PIRHITY REEEXRB B HR—GEARK-RUF X
H—mmae FAez—" AFAUYstw g FA =AY FTeE
(2002. 5), 569, “BlAFZA"olgtnE &

3) N, FAAN - A 259 AF(1997), 59%8.

4) 4%%, “EHAKY wEY GRARM—HAUN BT AFRE" Hz 2003 254
557%.), 2129 o]l

5 odfe dgmy o “K a Credit contains conditions without stating the
document(s) to be presented in compliance therewith, banks will deem such
conditions as not stated and will disregard them.”
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By NN ER 208 A849 2AAA JAd e olfE °|F 74
SAY o2 AYF AdLBAA BSA AMste AFE B dHd
o ARG adstd 1AF 249 FEAE AFFeEA FAHR VINF
A z70 datd FAF AL Astn A& FZE weirtd 1T 2
£3 #dse g 22 BAEC] AVldh

A, A4 MAFHE 2L P FEFHAABE D wek FAHE ¥
Aqgx zdd7t ol EAFH(AI3ZE cPel BHAE B3I 0|8 AP
Aoz X3l g NNFA 2doltAE FELE AL & K.

N

6) 98¢ oex Zol “If an undertaking constituting a letter of credit under
Section 5-102(a)(10) contains nondocumentary conditions, an issuer shall
disregard the nondocumentary conditions and treat them as if they were not
stated.”

7 AW A 9§29 Banque de I'Indochine et de Suez SA v. ]. H. Rayner

(Mincing Lane) Ltd. Ab7 ®Z([1983] QB 711X #A€ A8742 Conference

Line Muto] o3ted MFo] o]FdA A& sFatuMT 18 A A7 A

29 a7sA agrh oo sl Parker WAE AEALE AFAH=E NER

o] WAsA gttt E M AHo] Conference Line Aute] ojsted ojFoixl d wigh

el Mol NUEAZ AEHol At AL HAAR ol FaAAME AAH

9lct. Richard King, Gutteridge & Megrah’'s Law of Bankers’ Commercial

Credits, Eighth Edition(2001), 7-26. ©j&1& Zd&2 dAe SdFHs M= 4

g 4 g

The 3rd ICC Position Paper of September 1, 1994. ZEjE, “A&Fo) oA H|

NEA z2A9 SaA—NEY 20008 5¢ 30U Axm, 98th47443 BA”, HEAF

2000d 99 149, 15%; AFH, “A&4e) vNFH ZHo] fEA HE 247,

g9 R #3705, 26WA AAE

9) AEAGEE 8), 25%W. d'd Y 2000. 5. 30. A3 98th47443 ¥F, iFY 2000. 6. 9.

8

fte

A1 08tF35037 WA, tidY 2000. 11. 24, A3 2000tH12983 ¥, tig€ 2002. 5.
24, AT 20000152202 WA, i 2002, 5. 28, A3 20006450299 #E 5.ty
2000. 5. 30. ML, 98ch47443 HAL A4x} AA TAFHsS B, BY ¥

FAFANME oA AEL KA 3l
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B9 a7t 4008 1998 A B. 541847 2 (International Standby Practices.
ISPOR)IO(0] 3t “FARZA&AFA g drhy FIAHAE d4sVl=
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2 e o vl AgFe Al 4AE wYdte 240 Y F Aok
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2, SAE *RYA 227 AAE ‘fAA 2R 37 & Uk $

10) SUFH] HIASH) MEHE WA ERHA Y7} GE] FARFNLY
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10474 B AZ. olo] et AFTAGE 8), 199 olsf Tz,

13) ol gl AE ‘BAH AN, FAH AL R HHH A ANG
BAS ALTT. sl E B £o1F FET HolA, olgUsel T4
& dasat A A8 oych



142 TEBEBHE, B24 (2004 2), H1R BRELRE

FHR3Z ¢l Tahe v 2ol Fe EAY 7Y 208 B
oz o HE AT “WNFH 24" (TR “FIUH 2 d
73 A132 Bl MIAFA zd"ele sl A A stAe 2dE 3
W @y NAFE 2d7olge 2EE AT

I. ELAAGALZX
- 3 N FY 232 P A FY 20}

g v EA Aol st F4 FUTFA A13x P WIMFH =
AozA BAHE AL otk FYFAGAIZ cdh)e] £4& “UEA O
o AX A AAEHloF & AF AP dF o] 2ATE X e
Ao, e a8 2o AFHA od FoE Hu o] FAUY”
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A FR 2o 58S YEHoR #AUste A= JAT oHT 2
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3 ol 42 EAFHAIZZR cF)S AFHR Nt dAF vAFH
Z9xg 2iz 5y a9 AL FENS JFE Fart 3o
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A HA 5L At ok AAW dibd 2000. 5. 30. A1, 98¢
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whetA g 2ol

6 FLTFAAIBZE o] Agse] FAHE MARH 2A(RYY 27,
ol Agel e watA g 2, A8 Edo) R A
o A(IE A3 BEE Fote] fEHC] $AHE 20| Yok

© B4 HARA ZAclAY, 444 o] WHANE Ml 5o
AIE A3 oo AT A2t 97 ARl AAR 2o 1YL 7
At 20| Yok o o@ AL dgFezAd YA HERE 23

(%38 )|k

19) o171 - A4, FAAANY ARW/2001), 336-3378F HYEGE 2), 57-58W L
o4 uMFE 228 AA, A4S FEZ st 22, 4, AFE ANE 7]
Zat Fao] BE 2107 AA, AR B o)9e He2AM AEAE FEE T
AxE ojd =AY A 7HA FYoz FHIG ol A & E AHEE A
gatd ofefig o}

B Ex FENEEES ]
.. TE | ngny -0 Bad
BRI “NRE ANT
NARY [§98 27| $& 717k el
=7 B 27
AR A
za(E98| =a | UCP §13¢
Z3A)
olgg BR: WAy BE9 §A18 o] QAMES] £Ze &9), YAE JgF
& HMFEH zdo] AEFe B watExe) R me} 4 pHsE A,
Agge B was 2AL P4 FH8 2AoE ux B AN 9 A
o o)zt Qon, g 9 Asis Past FaE w94 2 AFANTIH
Ba So FAste d watel, WAE #9F 279 HYE AN - ANFA

of #AstA 43 Fo WA FAELSNEATE A4l1Fd AFE ZUEANA
g3 AoAE FHolrt ok MSAWHLE: 3), 589 olsle E
g AR, B vAFH AL FAsle EA4%R g AoE HFAY, &
A G5 Aoz HAFAY, A AFH =dez A8¥ + ddx s, ot
o] 7tedega AgRsae durded ugl FAld 23E o]
ANdegA ZalatA ddgoeen A3z 183t 2do] gv A wds}
Aol Aol 8 sty WHS AAFC HSAYHAGE 3), 58H ] A YA A
Aol 7454 L Brooke Wunnicke, Diane B. Wunnicke and Paul S. Tumner,
Standby and Commercial Letters of Credit Second Edition(1996), p. 32.

20) &83 20L& f340 AAFHE HAAE F9d¥ =287 U A&7 A
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F71E°10

M Ed zdolgn sdE AAY 19 FF 457 AdLRd 715
T SAAE d¢ WY HdA 242 § U Holgd o|§ 2o FEZH
3 E o7 vt EYFHA13Z c) HAAE Addol A&F 99
A e ARSAY 2ABE AL FAGE RolA AdLedol AA, 2Y, &
d Wy g B SN BF 1 ALl dutE A4, 53 AL
Aol JZE o|Fe 3 Agd B I A9 dHAA A& ol &ste
AL A e FAE oYk T AL BA waA gethd ALY
Ax e A4 FARE] ELFHAIZE e &L wiAlgtn FAHL
2 uAFR 248 Bbste AL A AL otk o 2dE9 E7/7I
F ol @. olshalA &3t

3. Alggel B vl e B vixRH 24

Agel BAd watA gE @ MARA 2de §94 zdH 7Y
A z7A(2 vNEA zd)e g FEEY

7h s =A—IIME dioll wel §¥E JX|le =U

AL A= Ho 2oj7t Ut
21) §5-108 comment 9.
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(Non-Documentary Terms or Conditions)” o2& #| &3to] thgat o] 4
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Ad = BEASR0 A4, 94 Bx F2E Aoz AFd s
AL o Fol G ALt . »mlsa o] TAISoiof Bk,

b B3N 840 2AE AT 4 It AT ANE 278 a2 1
9 3% o¥7} AHY AN Sz RY T AU F4AY 9
g e WA 24 4 glE Aol 2 2Ae HAFHolh

¢ AMY A Flgezry EE A4S $4AA I EA WolA
28 Ade 982 Egud

i A, oftielA, %A AR ALACIA ANHE EE @I A=

7t

i REA8d] FBE AL Ao AA, oulalA, B AHY, 49
A w2 AARA da $98n F3H et

i, Aol Baehe Az 4FAAY Ex 1% AR2RE 24
29

iv. 2EY AE2RY 248 ¢ Y& FACAY REUEY] FEY B
go] met LAY oA FAL AAHES FHkE AE 5.

d e Bl 28A BAF ASE AYSTE HIVER 7]
ARAG g B0l Be £ Ate Tl ANE Bt Y

22) HgAEs A - ICCHTH Y, Ade-vle] ALAFTUFH(1999), 6L ol
‘org FHxz FEUYE 19 oz HAstn Yoy Y8 ‘andolth James E.
Bymj The Official Commentary on the International Standby Practices(1998), p.
168 =,

23) JEL B3} 2k
“Rule 4.11: Non-Documentary Terms and Conditions
a. A standby term or condition which is non-documentary must be disregarded
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ol2¢ Do) FAFH skl FETE AEYoIE BT, oW
zdo] 21¢ 3T & Yt AR ANE 275 B Aoz, 3 9
24 WAFA 2doldt ofToz FATAGBE chel WMARA 24
o] B ol ohie A HAFH ZACNAE "9 $F %} AY
QA AAe 1% Bt A A I WA el 23E F g A
$o” W2s MARA 2del BrHbY). et FARZUSRFAL A
QA el A genye e AdAd B4HA 99 WA WA 2RHE
A dAAes EAND ATHeD). olE Aeel DY BAE ¥ A
ol FIFHE FY B @ AolAn FrAHR YokB

oo Wzw STy HAFA 228 F I¥e FYFAEISE ol et
pASE 27, & 794 240 IAY, YREAAN ANF 2o T3
£ zd9 A9e 2Y A Gek DA F9ol Had ol zAe
“$)4 z"0] Wrk

2]

KR
=

S

(2) AFEIKbR| 9| & Bbe| A
A o] Adedol A rlBezRy Tt AUUY FHHA 99
W9 Rl 2RE 4 s ASlE #97 zdo] Bk TAE 1R 2

whether or not it affects the issuer's obligation to treat a presentation as
complying or to treat the standby as issued, amended, or terminated.
b. Terms or conditions are non-documentary if the standby does not require
presentation of a document in which they are to be evidenced and if their
fulfillment cannot be determined by the issuer from the issuer’s own records or
within the issuer’s normal operations.
¢. Determinations from the issuer's own records or within the issuer’s normal
operations include determinations of:

i. when, where, and how documents are presented or otherwise delivered to
the issuer;

ii. when, where, and how communications affecting the standby are sent or
received by the issuer, beneficiary, or any nominated person;

ili. amounts transferred into or out of accounts with the issuer; and

iv. amounts determinable from a published index (e.g., if a standby provides
for determining amounts of interest accruing according to published interest
rates).
d. An issuer need not re-compute a beneficiary’s computations under a formula
stated or referenced in a standby except to the extent that the standby so
provides.”

24) James E. Byrne, ISP98 & UCP500 Compared(2000), p. 105.

25) Byme(iE 22), p. 168.
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Jens Nielsen, Richtlinien fir Dokumenten-Akkreditive, 2. Auflage(2001), Rn. 157.

27) A3z A4z BAE GA olsistEsld BIdE i ol Aok

28) 5 9E 4, 2203,
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A 71AeA grigs, 2 2149 FHA o v Fo] AL&GAA AAE A
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44) §5-108 comment 9.

45) Charles del Busto (ed.), UCP 500 & 400 Compared(1993), p. 42; Dole Jr.(it 37),
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Summary
Validity of Non-documentary Conditions
Suk, Kwang Hyun

Under Article 2 of the Uniform Customs and Practice for Documentary
Credits (1993 Revision. UCP), letter of credit means an arrangement
whereby an issuing bank is to make a payment to a beneficiary, or is to
accept and pay bills of exchange drawn by the beneficiary, or authorises
another bank to effect such payment, or to accept and pay such bills of
exchange, or to negotiate, against stipulated document(s), provided that the
terms and conditions of the letter of credit are complied with. In letter of
credit operations, all parties concerned deal with documents, and not with
goods, services and/or other performances to which the documents may
relate (UCP, Article 4). It is important to note that under UCP, if a letter of
credit contains conditions without stating the document(s) to be presented
in compliance therewith, banks will deem such conditions as not stated and
will disregard them (Article 13 c¢). Section 5-108(g) of the Uniform
Commercial Code also contains a similar provision. However on several
occasions the Korean Supreme Court held that non-documentary conditions
in letter of credit governed by UCP could be regarded as valid, although
they were not desirable in the context of letter of credit transactions. The
rationale underlying the decisions was that parties to the letter of credit
transactions are free to determine the terms and conditions of the relevant
letter of credit. After reviewing the relevant provisions of UCP, UCC, the
International Standby Practices (ISP98) and the Supreme Court decisions of
Korea, the author suggests that we classify conditions that do not require

any documents (so called apparent non-documentary conditions) into two
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categories and treat them differently. There are apparent non-documentary
conditions that are consistent with the nature of letter of credit and those
which are inconsistent with the nature of letter of credit. In the first
category there are two sub-categories, (i) those which are valid and (i)
those which are invalid and thus should be disregarded. In the second
category there are two sub-categories, (i) those which are invalid and thus
should be disregarded and (i) those which are valid but deprive the

instrument of the nature as letter of credit.

Key Words : Letter of Credit, Non-documentary Conditions, Freedom of
Contract, UCP, UCC, ISP38




