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20) The Agency s identification of firms that participate in the relevant market begins with all firms that currently produce or
sell in the relevant market. This includes vertically integrated firms to the extent that such inclusion accurately reflects
their competitive significance in the relevant market prior to the merger.
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21) The Agency will identify other firms not currently producing or selling the relevant product in the relevant area as
participating in the relevant market if their inclusion would more accurately reflect probable supply responses. These firms
are termed “uncommitted entrants. These supply responses must be likely to occur within one year and without the
expenditure of significant sunk costs of entry and exit, in response to a “small but significant and nontransitory price
increase. If a firm has the technological capability to achieve such an uncommitted supply response, but likely would
not(e.g., because difficulties in achieving product acceptance, distribution, or production would render such a response
unprofitable), that firm will not be considered to be a market participant.

22) In measuring a firm s market share, the Agency will not include its sales or capacity to the extent, that, the firm’ s capacity
is committed or so profitably employed outside the relevant, market that it would not be available to respond to an increase

in price in the market.

23) A vertically integrated firm producing the product. for internal consumption may divert this supply to the open market.
Diversion is unlikely if there are no suitable and economical substitutes for the product and/or the firm has contractual or
other obligations for the goods utilizing the relevant product. The most persuasive proof of such diversion will be evidence
that a vertically integrated firm already sells some of the product on the open market and has a history of transferring
production intended for internal consumption to the open market.
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24) The in-firm production for buyers or other suppliers, who may then become potential competitors, is not to be included in
the calculations of market, shares. However, this does not apply to the share of production sold to third parties. As part of
the overall assessment, in particular of entry barriers, in-firm production may be of substantial significance as a form of

potential competition.

25) In some cases, a supplier may be using some of its capacity or production to meet its own internal needs. In the event of a
rise in price on the open market, the supplier may decide to divert some or all of its ‘captive’ capacity or production to the
open market if it. is profitable to do so, taking into account effects on its downstream business that is now deprived of the
captive supply. The extent to which ‘captive capacity or production is likely to be released onto the open market will be

taken into account in assessing the competitive constraint.

26) Transactions involving vertically integrated firms raise the issue of whether production of a relevant product consumed
internally by a market participant( captive production’) should be considered in the product market or whether only
production sold to the ‘merchant market, should be included. The Guidelines that refer to this issue generally follow the
principle that captive capacity or production will be included in the market only if it can be dernonstrated that it would be
profitable for the supplier to forego captive use and sell into the merchant market in response to a SSNIP of the product in
the merchant market. For example, the U.K.(OFT) Guidelines note that "The OFT may take into account captive
capacity or production where that capacity or production could be readily and profitably switched to the free market.”
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