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I. Introduction

Before I talk about this theme, it is a great honor to be invited here
today as a reporter at this symposium and have a chance to report on
and discuss this theme. I would like to express my gratitude to
Arbitration Society in Korea and Beijing Arbitration Commission for it.
Today, I intend to speak about Japanese situation and problems
mainly from the cases on therecognition and enforcement of foreign
arbitral awards in Japan. As for Japan, there are not so much cases as
are written inlaw reports. They are only 13 cases so far, that is, ones
which refered directly to the recognition and enforcement of foreign
arbitral awards, and ones which mentioned them in obiter dictum with
regard to demurrer by reason of arbitration agreement and the like. Of
these cases since 1993, 5 cases are concerning the recognition and
enforcement of Chinese arbitral awards made by China International
Economic and Trade Arbitration Commission(CIETAC) in Japan. This
means that the arbitration has an important role for the resolution of
commercial disputes between Japanese corporations and Chinese
corporations. So, first, I will introduce and examine these cases so that

you can see Japanese situation.

II. Japanese Judicial Precedent on the
Recognition and Enforcement of Chinese
Arbitral Awards

We will take a general view of 9 cases which had been decided
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before the cases on the recognition and enforcement of the
Chinese arbitral awards were decided. They were all decided before
the early 1980’s. Of these cases, 6 cases refered directly to the
recognition and enforcement of foreign arbitral awards: (D Taishinin,
decision of 1918 apr. 15, secondary civil devision, minroku vol.24
p.865, (2) Tokyo district court, decision of 1959 avr. 20, kakyuminshu
vol.10 nr.8 p.83, @ Tokyo district court, decisionof 1959 oct. 23,
kakyuminshu vol.10 nr.10 p.146, @ Osaka distrct court, decision of
1961 nov. 27, kaijihanrei vol.6 nr.5 p.118, (& Osaka district court,
decision of 1983 apr. 22, hanreijihou nr.1232 p.138, ® Itinomiya branch
of Nagoya district court, decision of 1987 feb. 26, hanreijihou no.1090
p.146. Rest of them, which are 3 cases, mentioned this theme in obiter
dictum with regard to demurrer by reason of arbitration agreement
and the like: @ Tokyo district court, decision of 1953 avr. 10,
kakyuminshu vol.4 no.4 p.502, ® Osaka district court, decision of 1959
mar. 11, kakyuminshu vol10 no.5 p.970, @ Tokyo district court,
decision of 1969 sep. 6, hanreijihou n0.586 p. 73. 4 cases among them
are on the maritime affairs, such as an charter-party, an sales contract
of ship(case @@ ®(@). Other cases are on an construction contract of
hotel(case (D), an sales contract of Canned foods(case @), a distributor
contract of paper cutters(case ®), an contract of televising(case ).
And, 3 cases among them decided that multilateral and bilateral
conventions did not apply on the recognitionand enforcement of
foreign arbitral awards, and former rules of civil procedure law on the
recognition of internal arbitral awards, that is, Article 802 and Article

801 of former civil procedure law in 1890(these rules were revised as
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Law of the procedure of public notice and arbitral proceedings’ fwith
the enactment of new civil procedure law in 1996 ) applied or applied
correspondingly(case (D@®). In one case, court applied’ Geneva
Convention on the enforcement of foreign arbitral awards"fin
1927(hereinafter, Geneva Convention, for short)(case 2).In 3 cases,
courts applied Article 4 Clause 2 of Treaty of friendship, commerce
and navigation between Japan and United States of America in
addition to the Geneva Convention(case Q@®). In one case, court
applied * Convention of the recognition and enforcement of foreign
arbitral awards"fin 1958( hereinafter, New York Convention, for short).

As regards therecognition and enforcement of Chinese arbitral
awards in Japan, China acceded New York Convention in 1987 apr. 22,
and Japan acceded Geneva Convention in 1952 and in New York
Convention in 1961. So, on this matter, New York Convention certainly
apply, but the problem is which will apply between New York
Convention and Agreement of trade between Japan and China which
entered in force in 1974 apr. 22. This problem relates the interpretation
of Article 7 Clause 1 of New York Cornvention. I will show you how
this problem has been treated in jurisprudence in Japan.

When Japan acceded Geneva convention aﬁd New York
Convention, Japan did not takemeasures to put the conventions into
internal law. But, in Japan, There was no rule on the recognition and
enforcement of foreign arbitral awards, so there was a debate in
scholars and case law concerning relationship between rules of those
conventions and internal law on therecognition and enforcement of

internal arbitral awards and it was not clear. Then, as a part of reform -



The recognition and enforcement of foreign arbitral awards in Japan 9%

in judicial sytem at present promoting, in this year, 2003 jul. 25, new
arbitration law including rules of the recognition and enforcement of
foreign arbitral awards was formed as a law of 2003 no. 138. Therefore,
I will introduce new rules on the recognition and enforcement of
foreigﬁ arbitral awards in this new law and point out the significance
and problems. Furthermore, I would like to conclude my speech by

saying some my opinion.

[I. Enactment of New Arbitration Law and the
Recognition and Enforcement of Foreign
Arbitral Awards of Japan

New Arbitration Law ( Law of 2003 no.138 )

Chapter 8

(Recognition and decision of enforcement of an arbitral award)

Article 45

1. An Arbitral award (it does not matter whether the place of
arbitration is in the territory of Japan or not.) have the same effect as
the decree absolute. The civil enforcement of the arbitral award shall
be according tothe rules below.

2. The rules above shall not apply if there is any matter below (as to

the matters stipulated from (1) to (7), this holds only if either of parties
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proved the existence of that matter).

(1) The arbitration agreement does not have an effect because of
limitation of the party’s capacity.

(2) The arbitration agreement does not have effect because of other
reason than limitation of the party’s capacity according to the
law which the parties agreed to apply the arbitration
agreement (if the parties did not agree, the law of the place of
arbitration).

(3) The party, in the proceeding of choosing arbitrator or the
arbitral proceeding, did not accept notice which were needed
according to the rules of law of theplace of arbitration(if there
was an agreement between parties on the matters which does
not concern public policy of the law, the law parties agreed).

(4) It was impossible for the party to defence in the arbitral
proceeding.

(5) The arbitral awards include the matters which go beyond the
range of the motion in the arbitration agreement or the arbitral
proceeding.

(6) The organization of arbitral tribunal or the arbitral proceeding
offensed the rules of law of place of arbitration (if there is an
agreement between parties on the matters which does not
concern public policy of the law, the law parties agreed)

(7) According to the law of the place of arbitration( if the law
which applied the arbitral proceeding is not the law of the
place of arbitration, the law), the arbitral award did not

absolute, or the arbitral award was dissolved or stayed the
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effect.

(8) The motion of the arbitral proceeding is the dispute which can
not subject to arbitral agreements according to the Japanese
law.

(9) The content of the arbitral agreement offenses public policy in

Japan.

3. If there is any matters listed above in (5) and it is possible
to separate the part concerning the matter stipulated in (5) in the
arbitral award, the part and the other parts in the arbitral award
shall be regarded as an independent arbitral award respectively,

and the rule of that clause shall apply.

IV. Conclusion

(Decision of enforcement of an arbitral award)

Article 46

1. A party who will take civil enforcement on the arbitral
award, for obligor as adverse an party, can apply motion for
decision of enforcement( decision to admit civil enforcement on
the arbitral award, hereinafter, as such) for the court.

2. In that motion, the applicant shall submit a copy of the writing of
arbitral award, a writing which prove the context of the copy is the
same as the writing and a writing of interpretation in Japaneseof the

arbitral award(except it was written in Japanese).



