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I. New Arbitration Act of Japan

July 25 of this year the Senate of Japanese Diet adopted the
Act of Arbitration proposed by the government. As the House of
Representatives already adopted the same on June 3, Japan has
the new Act of Arbitration at last this summer (the effective date
shall be decided within 9 months after August 1). China
effectuated the Act of Arbitration already in 1998. And Korean
new Arbitration Act has been effectuated since 2000. Thus with
the legislation of Japan all of 3 countries in the Fareasthave new
arbitration law in the last decade of years under the influence of
UNCITRAL model law. Now with understanding the new
arbitration law of us each other, we can build up good
cooperative relationship in the field of arbitration and we may
expect the cooperative system of international arbitration in the

Fareast.

II. The circumstances surrounding the arbitration
legislationin Japan

It was some early years in the decade of 1970 that respective
professors mentioned at first time on the necessity of the reform

of old arbitration law in Japan. The private studying group for
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the reform of arbitration law was founded and began the
research activities. At that time the most of concern focused
specially on the field of international commercial arbitration. The
UNCITRAL model act published in 1985 accelerated the
movement for the reform and in 1989 the arbitration studying
group published their proposal for new Japanesearbitration act,
which was fundamentally based on UNCITRAL model act. And
again in 2001 the group published the revised version of their
proposal.

Although the research and proposing activities toward the
reform of arbitration act were successfully promoted by the
group especially in the academic field, but the actual reform
movement did not show remarkable progress. The one of the
reason can be attributed to the basic conservative character of the
peoplein the Japanese judicial administration. But the more
decisive reason for the delay of reform seems to be attributed to
the fact that the numbers of the actual use of arbitration were
extremely few, especially international arbitration cases. In fact it
was rare that even Japanesecompanies doing international
business chose the Tokyo arbitration in stead of the N.Y.
arbitration or ICC arbitration. The practical significance of the
new arbitration legislation was doubted. It is clear that the
element which promotes use of arbitration in one country does
not depend only on how the arbitration law is, but on the other

hand it is also true that such fact could not be any reason to let
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old arbitration law remain not reformed.

In Japan almost with the beginning of the 21 century, the
inefficiency and bureaucratic conservativeness of the judicial
system were widely criticized, andthe government set the special
committee for the general reform of the judicial system. The
arbitration became a important issue to be promoted as one of
the ADR. The Bar Association in many provinces organized the
Dispute Resolution Center and arranged the rule for dispute
resolution proceeding which is regularlyconstituted with
arbitration and mediation or conciliation proceeding. Now such
provincial Dispute Resolution Center enumerated 19. This
movement shows the new possibility of arbitration as a dispute
resolution proceeding for the troubles in the every day’s life of
citizens such as ftraffic accidents, credit card troubles. The
arbitration has for a long time been thought in Japan as the
special proceeding for the disputes which need special knowledge
or experience such as the international business or maritime
disputes. And this new wave for the ADR pushed forward the
legislation of the new Arbitration Act.

M. Overview on the new Arbitration Act of Japan

The new Arbitration Act is constituted with 55 articles divided

in 9 Sections, including miscellaneous provisions. It is impossible
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to explain all provisions here in the limitedtime and space. Only
the fundamental outline and some specialties of the Japanese act
will be sketched.

The Japanese new Act is fundamentally based on the
UNCITRAL model act. So it contains in its system many
institutions which are common or similar to the Korean and
Chinese Arbitration law.

In the new Act the foreign arbitration and domestic arbitration
are divided with the place of arbitration. The place of arbitration
seems not always coincident with the place where the arbitration
proceedings really take place. But this idea seems practical when
man thinks about the possibility of the on-line or cyber
arbitration.

The provision on the definition of arbitration agreement
(Art.13) contains the problem of the arbitability. The definition of
the arbitability in the Japanese provision is "the dispute which is
permitted to settle with the negotiation by parties". The Korean
Act defines the arbitability as "the disputes in the fields of
private law"(Art.3.1), and the Chinese Arbitration Act (Art.3)
defines it in the way prescribing the issues on which the
 arbitration is not permitted. It can be discussed in relation with
these difference of the definition, for example, whether the patent
infringement dispute which often contains the problem of the
validity of the patent is arbitable or not.

When a party brings the case before the national court
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notwithstanding the case should be resolved by arbitration
subject to the arbitration agreement, under the new Japanese Act
(Art.14) the court should dismiss the case. The Japanese Act,
different from the UNCITRAL model act (Art.8), does not adopt
the system to order the reference to arbitration. The court may
only dismiss the case, as the Korean Act (Art10) and the
Chinese Act (Art28), and this is the common character of
German system of civil procedure law.

The provision on the so-called competence competence of the
arbitration tribunal (Art.23), as well as the provisions concerning
with the arbitration proceeding (Art.25-35), are fundamentally in
their substance same with the provisions in the UNCITRAL
model act.

The arbitration award on the substantive matters should be
decided under application of the national law, except when the
parties have clearly agreed arbitration ex aequo et bona. The
applicable law on the substantivemstters should be designated by
the parties, but in case of lack of such designation, the law of
the country which has the most significant relationship with the
case should be applied(Art.36), and this is same with the Korean
Act (Art30.2), and different from the provision of the
UNCITRAL model act (Art28) which set forth the law
determined by '"the conflict of laws rules which considers
applicable".

The settlement in the arbitration proceeding is admitted in the



Recent legal situations surrounding arbitration in Japan 63

Japanese new Act (Art.38), as same with the Korean Act (Art.30)
and the Chinese Act (Art.40). But the Chinese Law admitted not
only the settlement but also conciliation proceeding by arbitration
tribunal. Also in Japan almost all rules of the recently organized
arbitration centers contain the conciliation proceeding if the
parties agree on it.

One of the most remarkable points of the new Japanese Act is
that a party who wants to set aside the arbitration award as well
as to enforce it needs the decision of the court only in theform
of order, and not the court decision in the form of the judgment.
But in the proceeding for this order the court must hear the
parties.

As for the recognition of the award another report by Prof.
Kidana is expected, so it can be not mentioned here.

The Japanese new Act strengthensthe function of the
arbitration, especially it is clear for example in the competence of
arbitral tribunal to order the interim measure of protection, in
cooperation of the national courts for the evidence examination
proceeding and provisional measure and etc. on the one hand,
and the simplification of the court proceeding for the
enforcementof the arbitral award. With the reform of this time it

is expected to increase the use of arbitration more.
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IV. Arbitration expected in future,

in Japan and Far East

The area of the legal disputes for which the arbitration system
is arrangedis remarkably expanded in recent Japan. The
arbitration has been for long time thought in Japan as the
private dispute resolution system for the dispute which is proper
to be decided by the expert or the specialist rather than the
judge. But such image of the arbitration is now changed. The
arbitration is widely adopted for the dispute in the every day
life of the citizens. And it is common characteristic of the
arbitration rules for such case to combine the arbitration
proceeding with the settlement and/or conciliation proceeding.

But beside this new tendency it should be also pointed out
that the traditional characteristic of arbitration is still today very
effective for the special kind of disputes. One of the good
examples for that seems the arbitration for the LP. disputes by
the Japanese Intellectual Property Arbitration Center. This
arbitration center was founded in cooperation of the Japan
Federation of Bar Associations and Japan Patent Attorneys
Association. The list of arbitrator of this center contains many
patent attorneysof many kinds of special technological fields as
well as trade mark. The rule of this center provides the special

proceeding to examine the evidence which needs to keep the
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secret even to the opposite party.

The LP. arbitration seems to have in addition to these merits
much more favorable points especially in the case of the
international infringement disputes comparing with the litigation
before national courts. The most troublesomeproblems in the
international infringement litigation before the national court is
the applicable law and the international jurisdiction especially in
relation to the territoriality ofthe LPright. By choosing the
arbitration to resolve the internationalinfringement dispute, the
parties can easily avoid such problem. Among all the
international arbitration seems most effective for the LP.
infringement on cyberspace case which causes multinational

damages.



