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I.A4 4

vl SANE AT F FAUSZ o|gdEo] Ut A
w5 A (Federal Arbitration Act, FAA)E F FAYEY $43os
AGE AYTAE THE Wl dstdN 947 2o g
i, F AL AETARY +434 F8o] e = WelXe 2
=39 A0l FAZTAIAY FUFAIAY BARlel HEo] H
+ Sih

F FARLE 00 F AAVE dHseEen gREE SYFAY
(Uniform Arbitration Act. UAA)S A€&tn ot SL5AEL &
HEAHET FAE A4S F1 slov ZAFAtn 5o 54§
HEE A gt @9 vF9 giREEY FEL FI29
UNCITRAL Model Law& EW o2 3t 7]A42Y-& suui2),

FTAFAY Bfole FWTAY] FAF TAHAE T lemz
FAH 89 43 "t FAZ J&%Ef} 4o A AR
Hol Q& oldd F el AFHA YE VARl AEFAEY
ol ST HHt 349 ELH%‘E"] HEE Ho] gtk

1) 9 US.C. § §1-16, 201-208, 301-307(1925d 29¥ 12¥ A1A, 19544, 19704,
1988 % 1990 & 7HA)
2) A EUol, IR, WAl F7h REHY
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I. dsAHe F252

AYTAYL 3Tz FAH Utk AlFL 19263 ARHUE
Hl 1622 o]FojHth o] F ZEFHL TAZ Y g ¥

AdA #2E B7] A4 Ao F, Axe FARAE EE A
ool g2 e H22A7 w'—Zﬂc’P‘l Fe & AL HaETol
o A3 Jhssittan AAdstA e Adxe Apze B Hst
Adridozs stog TAZI ut ZARNA FTAE APstof

X3
3 958 Fidle 23S UE F e d43E R A
T Aol A FQ A #ete] MAHoz T YUY
o FAZsE EATE LANAE Ao AARE
(Stay of the trial of action)dtedof & 2% & X] EE st

o
R
jo
=)

w
BN

A}Mvg FARASE) S A FANRFAEE ZAD D
%, Order Compelling Arbitration) 2.0t &2 o) x|t Adto] wp}
viﬂf“%‘“‘e“«] tiale] W 4= 3 ARARY FA P AEA
o] gittn waHW FIwAe HHUZ FAUNAEAE LR}
g,

AR SAPH(Stay) e SANEFH(Compelell i3t =
FEdel] ¥4 F gloy W] FARE AP Y TAEE =

3) Arbitration agreements shall be valid, irrevocable, and enforceable, save
upon such grounds as exist at law or in equity for the revocation of

any contract”
4) Filanto S.A. v. Chilewich Int’l Corp. 789 F.Supp. 1229(SD.N.Y. 1992)
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T FANAHERE 27asede ETFstn W] ol FEeHA
&%e Apole FEidd a7k EH

ARFAY AFL A=He T2 F2 ARAN} QL 4
T Hgo] "ot wEA F oMY ARAAZ AT FAL Bl
T Hgo] HA gt 2y F el ARRNY Adol AA F4&
ol wet AT AYE HEAAe gL £ ¢ U

AFAY AR ZAFAFE A B3 Fo|t} o] FLE FEH
(1958 Convention on the Recognition and Enforcement of Foreign
Arbitral Awards) RE AL Fo2A FADAR =719 FA
o 233 JAZAA F7HA deR FAREE 5% € A8S
ke U89 FASoIth 2eu AL we&ddddd Ed€E F
A 5<Alrecognize) B otet FAF A wet FAE BH
(direct)d & J=Z 3 A Ao AP ALY 218 H(stay)
A FALY gt FALE A B(appoint) @ Ax FAHSEL e
HolH FETMAY) FARDE @3 o Y8 FHe AR
e dlol 2 99t dieh

AFAY A3F2 bWl d(Inter-American  Convention on
International Commercial Arbitration of January 30, 1975) @4 A
3 Folch. FurhiwdS FEAWAT A vzsht Heow
sdg FANAEH (compel) S 7HEIER @ A, FALE AR
& Q%2 3§  H(appoint arbitrators), WYLz IAF
Inter-American Arbitration Commission(9)F7F S 438)9) S
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e EFIHEE & o AoiA AoZt Utk v wE&AMAT 5
Urpduido]l Ao Agd Afde FATY DA dAE
guutAdA FAo FARle] 0.A.S.(Organization of American
States, PIF7]7)e] FARAIE obd & &AWl ¢4 HEHA
=] Ak

QYFAYE AT, AR D AP F4 o] 45 2B
Aol ALEe A2 L AV FAR WASA G BT vl
A e B A1Re A% 2 AP vs) RAgoz

H

o & 5 gloh

oo

R

M. QA FAge e A

—t
a

ALYSHY H1Ee fctap Hi

AYTAY AL =T A5 AR £E FE ALY A
olA HAF EA] FAF HEHrt webM wFIAE A #A
ol Sle AHYARTEH TG £ FAZIole Heo]l B F
ok ALY W&ol wel AR Ae AR FAF e oA
of 23 JYE FANANK Stay) SAEA APES FHE + gl
THCompel). T3t AL ol2igh AgPALe] H¢ T Abdd
o FEol| &3le AQelM FAHA JAFH L 2 FAAe] Fr
HA A2 Hojd XM FAHEA JPyHLe HEHo]
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AHEE 8171 dEelt B&o] BAAE TAAE 8 099 AHE
g Bfole Hee AR AYPHE ¢ 5 YU,

N

UM Aol Sen B

AWFAE AT F A AFETG HA HEo] Atk F A
LS vEse A9 #do] e ARAZTEH T4 B
TARAY Aol A2 R A3FS A3l &, v= 99
A TANE T Ffolx Fold FAANMY SAHR A
PR e TR 5 o Aol

AWAE 7HdE QlolA vsE @A E42ds A9 ut
Atk &, 443x #E(Commercial Relationship)o] & £A9 A$
gt A& AL AJHeH, I8 24 oA T o= § 7
ARR7L m=2lo] olAY oA e] o]sio] M7t B AN}
Jojobst ke AS AOE Ath oleh e A 420
ZZHYEA HE AAslE Q42 E U 4717 ok

(D) BRI NE FAG} EAT A Q) FAR 24T
At FAIHe) FAE T A Q) FARE AYH Bl 3
£ HE PAZRE WAL A @) o= B AL Fad uRY
of chiAY EE AA BAHC| 9= ANYZEEH Y4B AL
A Solth

5) Snyder v. Smith, 736 F.2d 409(7th Cir. 1984), cert. denied, 469 U.S.
1037(1984) 547 F.Supp. at 176-77.
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9 A QFY 2xE 29 248 g7ea Yok AN, FAF
ot EAE A, EX, FATATL FATE AIRE T Aotk o]
27Fel i@ AEE A FATY Add gE2A 4o
ZAEYY 84& pro-arbitration HF FolA Astolop s E3
FAFAI R B} ¢ o] FAE FFslejol ke Fo|To),

A @B 2= FAGA G FINS FAE EY
I FAFYE EFAATE NS o= FATY

ofN
2,

Z3Fe] A& A Folrt. o] 24w FEAWA A Y=
EASHA the EHAT Hol F2F 2okt FAHIAA =7t

dM EFE FTARRCHE FAWY Ade adz HYgssn

A QFS sie A4 Bl Je AdE AT FAFAY 3
Folwt oj& EFsHAvke W& wat EQ18A, A&BA, A
EEYAEA 5o B4 FAFAE ABE & ik 2Eu A
2 1"y ouje f4d WA AFHE Ho] A FAelT.

Al @ 22w HFTAY 998 2] o9 2doer B 4
AT o) AL el gl FAZe TAF Y AL E 9
Tl e AdEE 24, £ dFAMY oldo] AAE &4, EE
0E =7heke] #™o] gle BAolzhs Aol wWHstA e ¥ =4

6) Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth Inc., 473 U.S.
614(1985).

7) Societe General de Surveillance v. Raytheon European Management and
Sys. Co., 643 F. 2d 863(1st Cir. 1981).
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o] & & glttm A=A WhHo g Aoz ZuUEa) e ¥
B3t gk
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N. ZAe et 454 4

1. Sxfgrelet 2H7Afate] £

FTAGATL EASA Fod FARL FAA $F Fat e
Bag ojX otk FAFEY M FIEeA 4R FAFAE F
A 240 Ak B FARAol FAFH UAE YIS
Folle BEHLY Aol ABE. w2t ARFTARAN ST
E AT Ao 7P FaAEE Aol BAAREY “Feulg7ol
o &gl w2t S A R I w7 24HE Aotk
AL Aok o] Ao 7 A& HAE dgolBn & 4+ Ytk

N,

[§]

olgid FALI FEAS AL oM HF FAE 23
TAESG FAFAE T 2AAYIE Bk Aotk aw
WAL ZAAGY AdAPLe 1LY ARE FAU] B}
oof & Abgela o] ddstoiol & Alge] ohza AAFe=
o] TARY Bl = FHY 4FE ANT®. 21 F ZAA%
249 E7bs, Htez A% 2AAYY AZ T F49 B¢
A= TAY £ 9FE AYst] FAFAE ad2 FESH
ESTon BEHAN.

8) Prima Paint Corp. v. Flood & Conklin Mfg. Co. 388 U.S. 395(1967)
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2. SAEL9 4

FAZ = Mustelo] ostajol atn AaAd FAFs EA
ke 59 FAReR= FARE FAT o) gk 2t 2
AR AL AAH HES THE FasdE ik 7
Aol S AdAE FAF2 F-el7] H3lA od a4
EFAAE oL A G gl webd BB gAY ofe)
EestEs AT RA FRITT 2oh0, Akt FAE A
b ot AdEnd Al AR 23 o B FAARK!
A7IRe FEA)] goete FAFIEA fFasieh ddEde
TAARZE SASATE Jade] Axwt dAH doE 53] 34
A Arole TATA=M AAstelo drin wAzTHD.

My Jo of

HIZ ZAA ] e FAZdoAE fad 2ATYZA AR

(1) “Any disagreement arising out of this contract may only be
presented to an arbitrary commission applying French laws”(e] A
o Ry WA o EUNE ZPAyg H4se FAYY

o 24 AEd F YUh2

9) Union Mutual Stock Life Ins. Co. v. Beneficial Life Ins. Co., 774 F.2d
524(1st Cir. 1985).
10) Republic of Nicaragua v. Standard Fruit Co. 937 F.2d 469(Sth Cir. 1990).
11) Bauhinia Corp. v. China Nat'l Mach. & Equip. Import and Export Corp.,
819 F.2d 247(9th Cir. 1987).
12) Jain v. de Mere, 51 F.3d 686(7th Cir. 1995).
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(2) “Any and all disputes arising under the arrangements
contemplated hereunder..will be referred to mutually agreed
mechanisms or procedures of International arbitration, such as the
rules of the London Arbitration Association”(7]elA 44€ 73y
AzRE WAz BT BAL ddFAgEY 7IAE A5 P
He FASAY WAUS £ HA 352 Rojohld)

(3) "All disputes in connection with this contract or the execution
thereof shall be settled friendly through negotiation. In case no
settlement can be reached, the case may be then submitted for
arbitration to the Arbitration Commission in a third country agreed
and accepted by both parties in accordance with the arbitral rules
of procedure. The arbitral award is final and binding upon both
parties. Arbitration fees shall be borne by both parties”(¢] A% =
£ oldy #AY EE EAL J4E B $3H02 sjAsojo}
g}, sldo] 2AEHA ¥E Ao AL AR wel &
FARLe] 3] FeHa FEEHE A3 IV FAALE FA
2434 £ 3t FAREL JFHoln ¢ IMAAE TEEH TA
H] &2 & FARRI 93 FEEojof drhld

So] Stk olsh 2L FATE Uk AkRe AN B A
2umsa oo} REsthe ol4z FaelAY Bl gk 2%

13) Republic of Nicaragua v. Standard Fruit Co., 937 F.2d 469(5th Cir.

1990).
14) Actual of America Inc. v. Tai Wing Enters., Ltd., 1996 WL 243562(E.D.

Pa.).
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3. SARe weo 4

FAEAY &4 B FEA TS AGE opY
oo 49 o)%F WZH—‘?—EH H9 el 4?—’3}—‘511
ot FAAA APPH(EE ALY FAEY)S ¢
Heto] w9 40}"4 ALFAEL AR ‘3}%1 051
Aol 9lo1A] W Al(broad) slAstdol sivtm FAsa Qi
FAREY HAE FhstnA she e 1 HIE A
B3 FAG] Aol HAFAoF & R} otk oI FX
TR we} AEAE Moses Cone Presumption(EAltm &
g WEUEUD ol FAFE HYd i o] BH 7
Soe F24 FAEAY WYl &3k AR FAHs Ao} e
Aolt}, o] A FAFAY A o 73] FHL3looF s 3
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o] de7t AgsE FAH NS A9 w9 e 2o AFA
b RRIIEe] WS FAl st AYARS BASIALGS
AFen FAARE SEFYAD BFeke Aoke Adsdc A
BAS AEFYATE A 71BN AS FhEANES
278 & glrke 40l YR FAHTAIE NFAVE 37184

15) Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460
U.S. 1(1983).
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dEe AFE BolP HEFUAE FARE H9Q Reloh

add] EFAYGMY  FAZRITL, “Any dispute or any
controversy between the contractor and the subcontractor not
involving the government or the terms of the prime contract should
be submitted to arbitration”(FF £ 9 FAHAIke] W43} Hes
A &S AFAE SEFEAYY] BE £AL FAEN Astook

’*F‘c?‘ H‘:— FARAANA AL tF o] TAZFA dist] FTAR
2%g A7Ege ATt SATE W9 4254 o
Y F7HARE 878 A AFo2E SEFAA
o AlgAl dig FhEAdE AFETE AR AT R 9%
AAICke] W3 ddE Zo] EXsta wetM ¢ FAZF F uiA
g AR 8 FAolnz FARAE ALTTT P, Fa
A HLE 9 BAL 349 A8 HiFeEHA ‘TAxYY E
AF M FARe F7HA JHAE T A FAL %"dﬁl ;
A & s=FdRe el v|Fo] Tl s FAGAAIL o
3| SAFES WM ALz xstA] &2 o] TARA
AL H2s7|2 FAF Aoz Hojop do4'n HAWAM 14 BZ
< 718

Sl

e J::.' ‘|°{

o] WM B uig} Zo] FAFY T TATH] WY T 54
Aere A2 stgov o ou)rl BYEa AL o] 258 A

16) Finegold v. Setty & Association Ltd., 81 F.3d 206(D.C. Cir. 1996).
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gl FAFe S Wil TAHE Rom BRstelol = ol
o= FAYAR 7B @ WA ANstIor Boku AFAEel 7
Fme Pt FAAE HEN FAVYY UAT AR
gatele 1 2RY Fastelol gkt Ro] 2 Aok

of A & FA49 dzig FAbetA AEHe dvt ded 1
21L& positive assurance test{(z 42 BF59 HXE)O| ofe TAX
ol 3T EAS THITE 4] Erlesita AHSHoz BY

52 & FAZYo] WRHAHF Frhe RoJtHD. o] FAH

BEY H2E 082 EAY ¥ 349 dd FAARE $A47b
A FAZFY YA A&He Ade 2Y FE 1A%
AAF B9 FAzYl &l zolzt 9t

4. SAele] ER DRI A A
YA 2R AWHAL FAY) EF 3R

A3 ZA(Stay) BE EAEY 23 (Compel)e BHT + 4
o d7]eAM e FAFA SF L FARE WA FAHE
o

ookt 3 ZAYAE AAbstololt 3L WY ¢ U FAR
oJAolck Wepd FAGY) £ 2 U9 BHEAE YLoIA 2o

HAoa & 5 doh

a2y FARRFE FAATY AT He AT &5 2

17) United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S.
574(1960).
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Melol B VUL T & Aol FAoITh FABRTE FAT
E% 2 ueel Batod @ 3 }zm g ArsAY B FAR
4 FANRE HUPE 222 BUHE 5 oW AR T
e e
Welo] B 595 Beol 5 Aotk S FABARY 34
Fojo) 2% % g9l B BUL YL FARE Axsse)
YUz Aol ALE S A APEA Ao el Be Pals
o Z FAVILL SARCE FAGAY 25 % 4N DY B

He ¥ & Y, FABY Axe a5 AVIY AS WL FA
A%e] Bao] TS g FAGY % D FARE Wl
we puaRe 4 & At

a38d FAEYY BARE FARYY g T FAFYY &
B wele] #Ag Mo AdAS wjAzle FYE & F9ole o
o7t FadA e 2 S AEA st =R T
o] EH?S}"% AEAS & FARAY HAAMY JolA “FAFY
o] EF o] #atd AEL WA HFT AdEE wjAEEe
%ZHE & & oyt o] ZAedE Hustn A4S AE(clear
and unmistakable) $A7F §le & WU A F7t FaSH
I Pt e opEa e HAY BEE SHUTHS. AdEd
o] AA3 “Clear-and-unmistakable test’s= 23 #do] #3 FAH
AR HFARZAE APstA df= o] oldl oA FARA}
7b Begtn Ag fle AEE FosiA gv ¢ MY AAE 98
T ke Aotk

18) First Options of Chicago v. Kaplan 115 S. Ct. 1920(1995).
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PR U A5ge 3= BB Sty B 5 Qe
dEozt et grin 9k

“Provided further that the parties, desiring that maximum finality
be accorded to the tribunal’s award, hereby agree that the tribunal
shall have the power to determine conclusively all issues related to
its own jurisdiction including, but not limited to, those concerning:
the existence of the agreement to arbitrate, the scope of the subject
matter submitted, the parties who are to be bound by the
agreement to arbitrate, the eligibility of all claims submitted, and
the remedies available to the tribunal” (A= FARHRES] BA o
HFAHYS AshaN SAHARERI SALIY A, SAFHY W
9, ATELY I, FATE T B ol FARFE 29
AL IS ZE AFPES ZEHE ZAY F Qv HIE UL
AL gl Fojgh

A, Aot Z2e U dES AREFol glo] 9A FAZEY Fol “any
and all controversies”E& FTAEA NAd7|Z2 T e Aeod=
AR FAE Y EF E FAFE o Bsto] FAAHF
A 2 HFF JAAEE FAATL & 5 JeAT giel E 7
et whd A ¢ A BEW SRR HAFSHdd
2 AFAogwt ¢1A" AHo]EZ "any and all controversies” FT13F
oZRE BEITD T 5 9oy A2dW gAY o)F FAs

I QiTH).

¢

"

19) PaineWebber, Inc. v. Bybyk, 81 F.3d 1193(2d Cir. 1996).



108 fhEAE B 128 2 7

Ask gL AL B8 22 FABARIA AT &% 2
ZARE 999 434 BUARL Fuse PHozt R
& FAVRRNA Ao ARAE FATALS FATA W
g0l TS Wo] T &, I0C FAFY AB3ZE Y 2
o] FA4sta ek

“Should one of parties raise one or more pleas concerning the
existence or validity of the agreement to arbitrate, and should the
Court of - Arbitration be satisfied of the prima facie existence of
such an agreement, the Court of Arbitration may, without prejudice
to the admissibility on the merits of the plea or pleas, decide that
the arbitration shall proceed. In such case, any decision as to the
arbitrator’s jurisdiction shall be taken by the arbitrator itself"(¥+
AR TGS EF EE FEAY Bl o] & A7|EL o]
o st FAPAo]l FAFYrE EATE 4§ JAFIAAE FA
HYS a28g oluige FR FES nAA Fe LHE A4
A8 AP & Y3 FAFEHA Fg od AAE FAA Al
&l 2A=o ok gt

o] A WEH FAFe] &5 ¢ W &g P A%
Hoz FARMAA AE & F Ue v, 2¥YUH FAZY gl
ICC &AT7Hd wel 2372 golstgcha 9 A83=d 2A3)
o] J49 #AS wjAE F7t gle Aotk
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V. 2 = 2Ae) WA

AFAEel AFE e IELAAT HEHE Hole
U dodEde F A9 E AdSAYe Hestolof #E B2
g ol JIT0. weEbd SRl B AWFTAE Aze F P
Me adz HgEolof gtk metd g F FAWAA FAZE
B A, dE £ SEABLTIA, TATA, SAA B
AT 5 BAGHTL sttt AT A B
A do

FTAEIS Yl M= ARTAEY HAG HelelM ¥
uke} Zro] pro-arbitration®] 47dolA A Hojof it wetd FA
Zo] ERH3AY ofnf 238 Fel= ARy aXdelE 2
2 A&aME obY Ha FAHE EFde WA AEHoF
ok ool M dde w8, AYPFYol F FoAA A FTUFA
R(UAA)S g Foll TE3] Id=e] slckn By, dhujnt F3H
FA AFHA dES A F= doh

FETMAY AHAREAY Al ) I 2 ope
Z Y9E V1&sEe AEAY A%l F HYAAE Hgo| Hrk
Meh FRANMON BAFT Y we 2o FETA
AR 2713ke] ZAZAY A F BQANS FARAY oW

20) Volt Info. Sciences, Inc., v. Board of Trustees of Leland Stanford Junior
Univ,, 489 U.S. 468(1989).
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X9 7itFAAE FAE:

AYFARe] F WPAE Hgslolol F& o)A R vis} gou,
AzYol THY SAA%Y AW 23L& FYoR FoiFonA
15 A4S B A9E ook dE 59 2AAA

7

ofy

ok

Az Fgstaes AT EAY 2 dXol e HE
itk P& Aok HEYolF FAYe st “‘F WYL &
FU ARG Agde SAARE TA(Stay)stoior g
At webA F AL ol 2 AL FAHAE FA3
HE 4 F Q' vl o|ZA HYE dAWdFAYol LA &

< F ]%%3—'—17‘}—‘ &8st 497t g0 ® U dE2AME F FA
Hol ARFFANIRE A9 ASde FAE s&3A gEvde
A7 ded oA A AuEAE ostd ALHE FAN F

dxe &&=A g 2/t dot

fle ol ot ofN R

2,
o
_qm

FgHoz uFdpy % FEe ot FATe S Bl
A WA LAk BE 7 zgém nedl 94E FARI 23
Al Sl ?wazl 97 4 g ¢ QS

%l‘:}.
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T St Aol FAMA FATe BE dude
FHAL A Wk ol2 Astel 2 AS WEde] FAHHAA
WA Gskort U 9E HEs FAYY 299 3
SAE QuAGEY AN shAE BRYS 8T 5
49 ARVLAL WA FAA 2B At Selg |
2 sl FAGIE selo Dok AL FAA Y= AAY
B,

olFA E AL FAFIE =Ho oy FATLL REA= 7
271 BT o] 9lste] FARRASL Ak ZAA] FAde) =3
S ofgA FPstol st EHFHE YT F Uk ERAAE A
b 97 AN AN 2%4E 222 FPOUNE FAF
o] EHGE Efel SATANEHAE: el 4F2E B JHA
TAHNAY A4S geshe Fex T8t ok

USFA™Y] FAFY o] sEutd adig HEdE e gl
AANT 20 ZAAL 7olsld o)& RAyg sH A &2 A
Z}gitt.



12 g R H12% 2 R

ABSTRACT

Arbitration Law of The United States and The Arbitration
Agreement
Yeon-Ho Kim

The Federal Arbitration Act and the States Arbitration acts of the
United States approve that the an arbitration clause should be
construed broadly and the Courts interpreted it broadly without
being curbed by the written meaning of clause itself. The Courts
also divided the interpretation of arbitration clause from the
interpretation of other clauses of contract to approve the validity of
arbitration clause and further expanded the scope of arbitration.

However, the Arbitration Act of Korea does not specify a general
principle about how an arbitration clause should be interpreted. The
Supreme Court did not have a case yet but the lower courts kept
their posture that an arbitration clause should be clear by resulting
narrow interpretation and should be written to the extent that it
excludes the power of courts from jurisdiction.

As a result, there would be cases that arbitration is not permitted
although an arbitration clause exists. The parties intending
arbitration are frustrated about how to draft an arbitration clause
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into their agreement. There were the cases that the parties which
took the prevailing position attempted to delay dispute resolutions
by dragging disputes into litigation even if they agreed to resolve
through arbitration, on the basis that an arbitration clause was

incomplete.

Although the arbitration statutes of the United States cannot
apply in Korea, the way of their approaches to the interpretation of
arbitration clause can be taken into consideration in view of the
globalization of arbitration.

Key Words : Arbitration agreement, Arbitration Clause
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