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4) Siporex Trade SA v. Banque Indosuez[1986], 1 Lloyd’'s Rep. 146 at 159, and
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pp. 405~6°0A Hirst J.o] =% Z=.
5) G. Andrews and R. Millett, Law of Guarantees, Longman, 1992, pp. 429~431.

6) RIV.F. Bertrams, Bank Guarantees in International Trade, 2nd revised edition,
Kluwer Law International, 1996, p. 4.

7) 94 F. 925(9th Cir. 1899).

8) RA Lord, “The No-Guaranty Rule and the Standby Letter of Credit Controver—
sy”, Banking Law Journal, Vol. 96, 1979, p. 52.

9) R1V.F. Bertrams, op. cit., p. 4.
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10) g &, EAROME, BARERHR, 1974, pp. 148~149.

1) makA "ol FRKol T HREMKS F4E HE BITHRHHE (bank gua-
rantee)@t T 4 UtHMHans Van Houtte, The Law of International Trade,
Sweet & Maxwell, 1995, p. 274).

12) & Z, EHRE—RL, SHRBEESPIRE, 1977, p. 87.

13) Wolfgang Freiherr von Marschall, “Recent developments in the field of Standby
Letters of Credit, Bank Guarantees and Performance Bonds”, Current Problems
of International Trade Financing, 2nd ed.(edited by E.P. Ellinger), Butterworths,
1990, p. 213. :

14} M. Rowe, Guarantees Standby Letters of Credit and Other Securities, Euro-
money Publications, 1987, p. 111.

15) S.J. Pearlman, “Types of Non-Trade Letters of Credit Used in Today’s Mar-
ketplace”, A Practical Guide to Letters of Credit(edited by Charles E. Aster
and others), Executive Enterprises Publications Co. Inc.,, New York, 1990, p. 19.

16) RIV.F. Bertrams, op. cit., p. 1, 33.
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17) D. Pawlowic, “Standby Letters of Credit: Review and Update”, Uniform Com-
mercial Code Law Journal, Vol. 23, 1991, p. 394.

18) “L/C Activity at 300 U.S. Commercial Banks:2nd Quarter 1995, 12", LETTER

OF CREDIT UPDATE, Vol. 12, 1996.
19) UNCITRAL, Stand-by Letters of Credit and Guarantees : Report of the Secre-

tary-General(A/CN.9/301), 124(°]3 UNCITRAL(A/CN.9/301)°] 2} ¥-&t}).

20) SM Schmitthoff, Schmitthaff's Export Trade, 9th ed., Stevens & Sons, 1990, p.
30.

21) RIV.F. Bertrams, op. cit, p. 5.

2) FpRAE, “2Ei=ulo)(Standby)EHItke] A LS REEEELS FI Bz, LB
FORETC, RISREREE KRBT, 19%6 Fx.
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23) R.D. Harbottle (Mercantile) Ltd v. National Westminster Bank Ltd.[1977] 2
All ER. 862 (Q.B.).

24) Bolivinter Oil S.A. v. Chase Manhattan Bank, [1984] 1 Lloyd’s Rep. 251 (C.A);
Edward Owen Eng'g Ltd v. Barclays Bank Int'l Ltd[1978] 1 All ER. 976
(C.A).

25) JF. Dolan, The Law of Letters of Credit, 2nd ed., Warren, Gorham & Lamont,
1991, 91.05(2)(pp. 1~22).

26) RI1V.F. Bertrams, op. cit,, p. 2.

27) %HE %, HHPEH, dur, 1977, p. 318

28) PRELIR %, “Ehh IRl NoAA EEEAKT ol U R, BT Rk
- P ID AR OCE, B BIACRYERE, 1935, 1984, pp. 587~588.
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A Bl REEL L7HR] dEold By REE 2 59 £ L#KE
#(payable on first demand) &3 H) REE AT REDN wEe FEF =
AHE F e AL uE o] Mgty ¥ & Ut
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Th30 A UK REEY ol HEEMes 4 HA jlor o Fdx
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(2) EtFMRAI2 KRl

sdEnte] ERAKS BIE REE FAAANN 22 ASH Qg
Wetol 1 £ FEAE TARCE FIY YBYTE A P AL
A

4% 1 A FHol YUSE FEW Aol ol wrekA Wik RES
% zdsuto] EAKS 1 989 Fe4el vEo YA Fgo] vlulstel
g2} 744 2AHo] x2¥ UG UNCITRALY ¥t AHE 21 ol &
oA vEE Rela & & gok@

7t BERFEE &Et H—MRAI(1978)

By REE 2 2dcuto] EAMRKA A&7t FATIHLE FASY
oAt 1978 doll AP e “FERFEE B HK—HHEI"(Uniform Rules for
Contract Guarantees, ICC Publication No. 325, 1978. ©]3} URCGe F&thH<
T F Itk B7A A1z A Q) FelMe B 72 FAEAI AL AL
REE, BITRES, £LEREFRES BT L7 t&dda 7€

29) RIV.F. Bertrams, op. cit.,, p. 1.

30) A. Loke, “Standby Credits and Performance Bonds: The Lesson of the Iranian
Experience”, Current Problems of International Trade Financing, 2nd ed.(edited
by E.P. Ellinger), Butterworths, 1990, p. 233.

31) 1980 dell E#HE 23S0 ofsted e RFEAES 42 FL(florin : B E=
o] 29 23}) 1289 sl o2tk 1990dl 2 F¥& FL 2629 8100 %+
oz Zdetgti(Z4  Comptroller of the Dutch Central Bank, d.d. July 10,
1990). 7 {FEdEe) FHo] w3 AdY 4+ Atk LG Duisberg, November 27,
1987, WM 1988, p. 148374 ol {#F#EE DM 7,000 ¥ofl ol23 ew, Muduroglu
Ltd v. Ziraat Bankasi[1986] 1 QB. 1225 cllA o} {##&EE 3600 7t gld ol2g
tHR.LV.F. Bertrams, op. cit., p. 1).

2) %@, “UNCITRALS) Brhy #Ed FEEHK &3 S—EHEHRZR D7, *f
#ho A 235 &, K@EEHFHELE, 1991. 8, p. 21.
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TAL TAAQ REE, WERK 2REEEE 59 80 B3 Y
71871 st 127 AAA nfEHdY § 3L 23 T GE 7]
of ojata] wPH ALiRZEE(tender guarantees), BATIRIEE (performance gua-
rantees) % %ﬁ’é?x_x_f%ua(repayment guarantees)E& X3t} B {3 oA
ggoxe FAE AL WY, B kA, REY WT L RE(expiry
and return of guarantee) gy 2 R, Sk #i 2 FKE 3T
A% BEEM ERE 2 BEY Rk Solth B3 TZHTX}Z_«] A E
€ 2R WAE & 1EA THHO T TFolAA gm kM

URCG= E.—] i (abuse) WTEEMES ZAAIPN O ZH 15’\1 Zokel et
#go 2FE EXF AT 2HEE URCGE # 1 FHKEMAFREE(first
demand guarantees)E& EE3IX) & Ao} viEA st I HAE® A9
ZolM e tad 2ol SHAA FA 218 BFsA Aastn gk

‘it BFo]l FFAl A EHolol ¥ FAMRE WASA AU ¢A %5
d g FEREMETS BARUR, FYRte 2 AFE A EstAof gl

b) BITREE Tv KZEREREEY Afde 2 79 FSEE 39
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Az £ ¢ e vig #o] T FAL “BHEFKBHBMREE (simple
demand guarantee)E& &34 %3 ok &, URCGE %"‘7‘405 ofg u}
ZUF BEE 188 AL 43T AoZA FAAYNA BEFdor 2

solE R hRRo] o] u T2AH uZ Frjols] ‘Iﬂr°ﬂ 1ze 78
st FAAY APz EAH] Yrke vide] Utk® aAN BHMHKH

33) “These Rules apply to any guarantee, bond, indemnity, surety or similar
undertaking however named or described(“guarantee”), which states that it is
subject to the Uniform Rules for Tender, Performance and Repayment’
Guarantees(“Contract Guarantees”) of the International Chamber of Commer-
ce(Publication No., 325) ---"(Uniform Rules for Contract Guarantees, Article 1
(D).

34) UNCITRAL(A/CN.9/301), op. cit., 1 162~63.

35) R1V.F. Bertrams, op. cit,, p. 22.

36) B. Kozolchyk, “The Emerging Law of Standby Letter of Credit and Bank Gua-
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Lt SRS REB RO 8 H—#81(1992)
BRI R Y *”,%’JT%MEOH B FH—HAA978)e A AU AFE d
3sta, & 5]-4 = RE, M KEEE L HUS #Eih 23 Bl
ntd g AL 29 o}%iq Bt EHT BATHN £ BEHELEICC Com-
mission on Banking Technique and Practice)® BISF%¥EHKZEBRE(Com-
mission on International Commercial Practice)2 TA® HEHVEEIFICC
Joint Working Party on ‘Contractual Guarantees’)”} %¢FS nlalsle 98 9

k1573
TEALFE BEAT =9 Fd Fh9 szEM A9 @ 23
Pt A3 st FPE “FHREBREE € SREFHES B
g

3t
%E"(Code of Practice for Demand Guarantees and Bonds)-& 4831

A3 gie] AGEFM #FF FLFAUINWY YR FHES IFerz
278t 198Y 19 7~8¢Y 3olN FFAYRE BEAo #3 5Y

FHel A1zt k] §E Bgi)

“FHKHAGREE B3 H—#8)”(Uniform Rules for Demand Guarantees,
ICC Publication No. 458, 1992 o]} URDGE} ¥EtH & nfadst=d QoM &
5] ol2AY AL BFA AU BAMKBEA H &ale 23 $£22 ¢
A3 QYA Zak H F3le 492 2 A= MEMEREY A
< AT doldth ol o] f2 F A AFEALL HLol A
P4 AE A2 9 A7|ke g3dch 5 HEAL 23 19918 12€ ICC
ol BATERE °std SA=AoH, 1992 499 ICC Publication No.
45824 F XAt

i

)

rantees”, Arizona Law Review, Vol. 24, 1982, pp. 345~346.
37) UNCITRAL(A/CN.9/301), op. cit., Y67.
38) ibid., 150.
39) ibid., 968~69.
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2 A2 A1z F A 2224 Bl REE 2 2dsete] EHK
< 2 A4 23tz gtk 2dzube] EHRS URDGY 878 B3
Aol Foo] g 2dulo] FRAMKS UCPY E&=HA & #F3&
A3t URDG AA A e @48 dxdd. aejez kg oz A =ulol
EAKE UCP7} olel URDGY AuiE =g vt Aol o AAsictz Al
QG F oA oJd FFo WAL 2FEAHFE). o] Holl YAM o gL
239 27 oA xdizule]l FRHRKE 9oz A"l FHAKS
UCPl AME =& & AEAU 44 424-E g2 £Ad dsiq A Fdd
= 740]\:]-.43)

URDGY A3< IA HZUAAZ & #8& o= =2 A48 &7t
o] Qlevtd o2& Aot} & dANME L 28AE URDGE REEY
%% &< WEste 37t 23, AN A € 53] 28471 o] 73
A g FAstE Aol 7] dEo FEAT 42
371A o8 EAE URDGZF L8 E°] Algste
P Fdztge] FFE A e AT RS ddte 5 1HEH 43E
F e g8 QEY ANYE Bl FA vl ZYAA A URDGIF BH

40) R1.V.F. Bertrams, op. cit,, p. 22.

41) “These Rules apply to any demand guarantee and amendment thereto which a
Guarantor(as hereinafter described) has been instructed to issue and which
states that it is subject to the Uniform Rules for Demand Guarantees of the
International Chamber of Commerce(Publication No. 458) and are binding on all
parties thereto except as otherwise expressly stated in the guarantee or any
amendment thereto”(Uniforrn Rules for Demand Guarantees, Article 1, ICC
Publication No. 458, ICC, 1992).

For the purpose of these Rules, a demand guarantee(hereinafter referred to as
“Guarantee”) means any guarantee, bond or other payment undertaking, how-
ever named or described, by a bank, insurance company or other body or
person(hereinafter called “the Guarantor”) given in writing for the payment of
money on presentation in conformity with the terms of the undertaking of a
written demand for payment and such other document(s)(for example, a
certificate by an architect or engineer, a judgment or an arbitral award) as may
be specified in the Guarantee, such undertaking being given

i) at the request or on the instructions and under the liability of a par-
ty(hereinafter called “the Principal”) ; or

it) at the request or on the instructions and under the lability of a bank,
insurance company or any other body or personthereinafter “the Instructing
Party”) acting on the instructions of a Principal to another party(hereinafter the
“Beneficiary”)(Uniform Rules for Demand Guarantees, Article 2(a), ICC Publi-
cation No. 458, ICC, 1992).

43) RIV.F. Bertrams, op. cit., p. 26.

42
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8¢ 93 YA vk ¥% URDGY MEAA 2dculo] EAKke
AR HRHBRETLG 94 o FUAY Bod o842 £ glov,
=vlo] fEffk B AR/L fREMABRC B AT FASL EAMK
iAol ¥ FAuc o AAsh) BEd 2dzvol FRKkeE & 74
B} EARkE—RAl0l B gFolol grtn Nedtn Yo olF Muk &
wE L 29csvol EARKe EEEo R A4l FATITHM
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— o

Ch 1S AAKBE— A AI(1993)

Adiculo] Rk B3 EEHEoZA A M dwtR oz wolEoz
3 e TEEGEHKRA B H—#E 2 186 (Uniform Customs and Prac-
tice for Documentary Credits: ©18t UCP ®& {EAMkE—RAlcl2 22hd o
gto] gopEoh Ad=nlo] FAMkC] EHAMFE AL HY W £ A
02 MAdd" AL 1977 ot} & FAZRI gL 2389d3]= 19774 3
€ 179 "i=nto] EAMe] ERARFE—HA 19743 MFH 38 2 9
o] (b) & ol A HKiEAMKS HA ol &3vtn AAsH 2 A8L&
d=uto] ERAMRC] ERAKK—RUTY KiBEARKSEAN a8} A
e REHFZA mel=Hojol steAly AW S 2P A3 A 873 Axe
SRk 3 EW € (Foreign Exchange Dealers Association of India: FEDADZ
el Fod g3t o]FolRAT S Adoulo]l FARKE FEHRE—HI
d B2E% gt A2 ojddE vFdiMe FPHor YA HAT FH
R —HA-2 19833 71% (ICC Publication No. 400) o] % % &3}A ~gi=u}
of FAME 1 ALl L&stn gUrh4

Z, ERARE—HA A 229 AEHQ0 KR\EHAKET ohet 2dout

44) R. Goode, Guide to the ICC Uniform Rules for Demand Guarantees, ICC Pu-
blishing S.A., 1992, p. 16.

45) ICC, Decisions(1975-1979) of the ICC Banking Commission, ICC, 1980, p. 11.

46) UNCITRAL(A/CN.9/301), op. cit, 951.

47) “For the purpose of these articles, the expressions “Documentary Credit(s)” and

“Standby Letter(s) of Credit”(hereinafter referred to as “Credit(s)”), mean any
arrangement, however named or described, whereby a bank(the “Issuing Bank”)
acting at the request and on the instructions of a customer(the “Applicant”) or
on its own behalf,
1. 1s to make a payment to or to the order of a third party(the “Beneficiary”),
or is to accept and pay bills of exchange(Draft(s)) drawn by the Beneficiary, or
i1. authorizes another bank to effect such payment, or to accept and pay such
bills of exchange(Draft(s)), or
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oo} BAsel ERHLEHAANE Y W42 52 AZAE =
234 ox z¢g0) zdEnel FAK F47583 T ol 2FE)
zdsslo] ERKke A4S E 3B Aede Ae B 1
Rge AHoz A sBsriel FAKS JAo Fdchen W&
A zdsste] Efk 247158 THEE JAsE Ae ALY 2bsd
che 94 Astn Aok debd AEFFAFAS 2d=vto] EAmRKE T

Aoz e dds 2d4d40e A7 it

(3) BERHE—RAI2] RN

olgol e ~dzule] ERAM AR EiH 2 BB 2 ™= ol
o ®BREARSY EARERA ERAARE 2d2 2d=be] FRAKA A&t
A7l WEo) zizulo] FAKS HREAK FLHe A LY FHE
Q1,50 GEM kol gl Auj& Lo} ghrt 12F ZAeozA 2d=ulo] FRMK
& 5 EAKY 7127t 8 EAFk Biumd AezA HAFHY, BN 2
mgbe) wRezA AFYh 23 vF JRME 2dsulo] fFAKkl

tii. authorizes another bank to negotiate,
against stipulated document(s), provided that the terms and conditions of the
Credit are complied with”(UCP Article 2).

48) UNCITRAL(A/CN.9/301), op. cit, 153

49) ICC, More Case Studies on Documentary Credits Problems, Queries, Answers,.
ICC Publishing S.A., 1991, Case 168(Revocability of a standby letter of credit),
p. 14.

50) sz ulo] {EHYke] EE #H—aEM A 5 A(Uniform Commercial Code Article
5 Letters of Credlt o] &} UCC. §5-2F ¥-Ethdl 93l AujEcte RS 2d
culo] [FHKE EJ0 oA vimE olE Aldid FYPHUY AE ER
O’'Grady v. First Union National Bank, 250 SE. 2d 587, 599 (N.C. 1978) Atz 3
Z(J.E. Byrne and H. Burman, op. cit,, p. 736).
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AAA A Rttt A5HQA FHY AFAe FFT 2o 5H
#K3 N5 FAE BA) REE(WYE “first demand guarantees”, “bank
guarantees”ztn EAAHE o] &3t gt} o] FHME 2T vlo] AR
T Al FHAS A o o8 A”znio] EART FYLA
B A BRITRBEET olfxHe Ao o, I, Fikd4(n-
Jjunction), #AfES] #& T (expiry) ol FNA t2 712 w2 4 gl Ao
7t E FAT FF5 A9Y BHEANA o Bol o]g=o] $y] g HF
o] T Aol Eo] WAste S '

olgigt 8959 AAZA AAY ¥ AGee 2ol FHMK 2L
By REEA B THY Aolrt EATC oI B BARKEA
T FEEE7T Jdd EBELEE A A5 53 Agsit. a8 4
oA ALH e 7]EL 7T ZA dold & don, ole 2y FA Y
BAITTEENES ozl FAl 23 FA9 FEMQ HEES Dolxdr
upeba] FERol i #EEREke] B H—o] STFEHUT olo} BAH iR
Bl BEa H—o flEL st = 398 Fi—& IFADAAA 269
Zlo] ERAkY o] &N E AT Byt o} o] Holo zbo] ERkel
W 2dE AFstd £ Ao|th5

2. W#yel HlEftE

deoke] A1y 24L& UNCITRALY &#EMAK R REEH & T4 283
FAEAE G L&ICOIHY 2 Tl 2R FFAAA 22 #do] Ut =
AZANY Fokl A 855 & A EY AR 20 e o R
el UNCITRAL2 1968 dFH 19774d7bA] 71802 KBEERAK 2 K&
o B3} HAL AESATS UNCITRALS UCPY 1974 1A o} ICC}
gastA FEATFEAAL ICCH 2 AR e A Folle T /A o8&

38

51) ibid, pp. 736~737.

52) ibid, p. 737.

53) & FAEL Report of the UN. Commission on International Trade Law on the
Work of its First Session, UN. GAOR, 23rd Sess., Supp. No. 16, 148, UN.
Doc. A/7216(1968)ol 41 &g =219 9 FAHATt HL3 o W == 1977
W7z Adxe) Zhzbe] Eghs o] gt
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At UCPe B3 A TS 183l UNCITRALLS EZFAE A )
gt 44 #F3E& AAFI=FE ICCE FHstdet. 23u ICC7F 1978 A
AtEZA o #F TLYTH(URCGS AH3AS W ICC= UNCITRALAA
T A o4& Az getxn a8k ¥kerm UNCITRALE £43Hd
T 1AL AR FHRHH

19683 A 3JoN FAEBEEEREZAEEY 84 g AFTE T4
Aol FREFE T BiER WEE A 23714 AF3FATHA/CN.Y/20).
109 Foff AMFTE 19789 A 11 371004 “BISEESHRATS st B
g xdcubo] FARKS A939 Ad Z2aY Yo A2 3 2F
(A/33/17, 1167 (c) (i) a, 68 Z 69)°l FHolo] ~d=ulo] {FHjRK T o
vl A AF(A/CN.Y/163)E A &35}

axwe d3E ¥ B a7t 19883 UNCITRALY AZHAUL wo
ICCE 1978 URCGO] Wlg+ WAl E: B4S =g d Byl FxEd o
g Q2 FHo xS nfAIY By KEHE ddld /LT Rl
2 45 AICC FH2GL “2 7% 9 5Fd 93t zdsule] ERMK
2 AEAQ BEEEMK T BIRERAKD 43 dEar B KREE 2
FAFEE #{H (indemnities)®} 2" m F43t7] W Eo] UNCITRAL AHF=
B 3" FAne FAHHA #Fdo] Yt 222 UNCITRALY 9
g 2= YL B REEd B E ICCAA on] & AFHJA 1 =
] €48 F 3
2 22§94 AHF22 UNCITRAL #d¥9] 8717F 5 ICC 3¢ %<t

23 2 IWE FHdtoiof it AHetd . UNCITRALL ofe

o
L=
T
T

54) Report of the UN. Commission on International Trade Law on the Work of its
Eighth Session, UN. GAOR, 30th Sess., Supp. No. 17, 1 1, UN. Doc. A/10017
(1975).

55) ICC Publication No. 325. ¥]& 23le] 7]1&d & §l&Agte URCGZ 2 A<
98la] UNCITRALC AZFH 2 &% ol URCGZF MFHo|d =& 1 o]
Aol GEATRIAY 78S A A @tvte Felnh. UNCITRAL AHF=

& URCGZF Aalo] #AAAY FAFAAS B8 E FHAIA Esdctn A2Hst

71 W&o g Aol 23] FyahAiH UNCITRALE Al 23S AT A

olghe B Jsteaol AP ol ZE BARSAA SdE F3o] H7|

u} Zc]tHEE. Bergsten, “A New Regime for International Independent Guaran-

tees and Stand-by Letters of Credit: The UNCITRAL Draft Convention on

Guaranty Letters”, The International Lawyer, Vol. 27, 1993, pp. 860~861).

56) UNCITRAL(A/CN.9/301), op. cit., 98.
57) ibid., 191.

Ar [
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FYstAth oRe A4t RE AY € dgd AAF - JEH A=Y &
e dize &7 o 2 FEHe AAAA SHEES FUEIEE L F
Rolth, £ ICC 38 & nedte A F7lsted &4 F+= UNCITRALO| 1
< vl#Estodol dterte] ARE TEstEE QAU &
£ 393 UNCITRALL 27 & Agstgcts
< gad FAY € T dRe 232 Q4 U3 E e
AS5H E3HE vl= PP R ofya} o] Fofd

Ao 83 AHQA HEH YEICCY A&35L73) /MNA G FAlol &
T Atk

of FobollAel FAAQ L3t 7tedF uigAETS AT T fHd
TAZANHH LS = 1990?1 4 19 § 439 BEZWEZ T
EERAA o] Z2AEE © Togtn AASAT. o] A & DAl o
27t oJdn AAHAE wol] vl “F 7k W4 (two-track)e] ©h=zh
z & MFY Ao et 2dizuto] FHMK BEv BE REF 4
7bed dile AR E B oldet €% F5Y 1AL X 242 A
sto] ok 23y s 2 JAM] o e FUke A 63 &
% 2EZE AGE 2 Fo AT 2d=vto] EAK R B KEE
of &3 #F %<9 ¥ (Final Draft Convention on Standbys and Indepen-
dent Guarantees)& UNCITRAL| #|&3% 31 UNCITRALS 19%5 4 59
dF ¥R A 2 2E AYsATh 2 e 1 F AEE Y3t #
A F3e AEHJD FIAF8= 199593 12€ 119 United Nations
Convention on Independent Guarantees and Stand-by Letters of Credit®] &
Aoz ddo PEAJN ZFS At T doo] TRV HAsiAe 2
Fokel] gk < 39 RHE" 2 ol 57H—4 A xe] 87 €}

58) U.N. Doc. A/CN.9/316, 1 11122~23;Report of the United Nations Commission
on International Trade Law on the Work of its Twenty-Second Session, U.N.
GAOR, 44th Sess., Supp. No. 17, 1244, UN. Doc. A/44/17(1989)(E.E. Bergsten,
op. cit., pp. 861 ~862).

59) JE. Bymne and H. Burman, op. cit., p. 735.

60) B. Wunnicke, D.B. Wunnicke and P.S. Turner, STANDBY AND COMMER-
CIAL LETTERS OF CREDIT, 2nd ed., Wiley Law Publications, 1996, pp. 151
~152.
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FolA, FARA/ LA, AN BAR, FIAA) F olH T AR GQFA

| Zol7l BAAd UE 5 o4 dPaT AR,
2 gebst 2bg S BAS AT e Aotk
l

Fol2l PAR) UE FYFLE BAHA g1 3 A

e AEH AFANE BATHE, 2 AFA 7L g TAHA AL 2F
dhe ol dddEn.

AP F] AFAARE Fokol ABHoF dvhe AnE S Wl 2
e ‘T FA9 TS Foko MAAA ZFM EsiA dFE 12
F 371 gl 53 By HEZ A TS oF T FATHS

azy FH2oe & goko] Il ARE EFsdof Foe o] Tt
2 ok wEkA BB REES BARER I BESAM7F ok Aud

61) “1. An undertaking is international if the place of business, as specified in the
undertaking, of any two of the following persons are in different States:
guarantor/issuer, beneficiary, principal/applicant, instructing party, confirmer.

2. For the purposes of the preceding paragraph :

(a) If the undertaking lists more than one place of business for a given person,
the relevant place of business is that which has the closest relationship to the
undertaking ;

(b) If the undertaking does not specify a place of business for a given person
but specifies its habitual residence, that residence is relevant for determining
the international character of the undertaking”(United Nations Convention on
Independent Guarantees and Standby Letters of Credit, Article 4, December 11,
1995).

62) UN. Doc. A/CN.9/316, 11172.
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2 Qoke F23 WeouA He BIHS A4 £ Utk 5, § W
A 3 Z60) e Hetael Mrtkel skl thest 2ol FASI Yok

2 gebe 2A4 £oxo] U B3/ 2 AT} olshe] gl o
g5 AWEA gt Beke PRI

() 2 71EAYY £l £ HE4 EE BE UE Gohd 2t Hu
zeo] BAsE 2dsile] FAK T BN REES L) AEHA o

oo A YehtA ¢Fe RE AxA £E A
BAo AW olule T T P9 TL X
2449 39 T Ado) AuEA g gk

FE#el Martgel ot 2sievlo] EAMK R B REEH SR B

63) UN. Doc. A/CN.9/372, 9 168~72.

64) “For the purposes of this Convention, an undertaking is independent where the
guarantor/issuer’s obligation to the beneficiary is not:

(a) Dependent upon the existence or validity of any underlying transaction, or upon
any other undertaking(including stand-by letters of credit or independent
guarantees to which confirmations or counter-guarantees relate); or

(b) Subject to any term or condition not appearing in the undertaking, or to any
future, uncertain act or event except presentation of documents or another such
act or event within a guarantor/issuer's sphere of operations(United Nations
Convention on Independent Guarantees and Standby Letters of Credit, Article 3,
December 11, 1995).

65) “GR =70\ 1 AAFA ALY 2ldle] o} B Fefo] BEQ/ gl FolXn o
o2 Fokste] A Fo] 2 & S BYste AERE FFHJAAY B T
e 2bo] 93t FAHSL JERNAY Ee IR0 F8E £ SlE g9 =
A9 »E XNFe 2 nad AT B bE MFEo FRd AFA
AFL FAsn Y %S 9v]3 i (Counter-guarantee means an undertaking
given to the guarantor/issuer of another undertaking by its instructing party
and providing for payment upon simple demand or upon demand accompanied
by other documents, in conformity with the terms and any documentary
conditions of the undertaking, indicating, or from which it is to be inferred, that
payment under that other undertaking has been demanded from, or made by,
the person issuing that other undertaking;United Nations Convention on
Independent Guarantees and Standby Letters of Credit, Article 6 (c), December
11, 1995).
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o AzAF Xt A2 Bojel'd 9A dF8 Fart g Aot s
T A2z 10X T Jofo] A8HE FF2 e AT E
A g0l AF9 T\lﬁfﬁ 2o AFAF} AgE dehle G2 AFEY
QAIAl A Al P adE AFstAde Addd 9 54
TAToZN MY BS Z=3tn v ICC UCP 2 URDGeIA
EARI Zoki REdEvE 42 ARG RE de AddE FH3
AE N 5 Peoke AL WA Mo BtEs FxRsta gl s

49 o5

& rlr mio _d rir

3.

A

A-EL 2E<R
EEI-q}_- uH:k

2 gohy 0% WELEA TET Wkl BE T4 AHY + Yot
£ o A 19 ZOE FEE HRol datel hedt 2ol AR Uk

66) UCP Al 153 =,
67) United Nations Convention on Independent Guarantees and Standby Letters of
Credit, Article 2 1, December 11, 1995 &%,

68) M. Sneddon, op. cit., pp. 145~146.

69) “1. If it is manifest and clear that:
(a) Any document is not genuine or has been falsified ;
(b) No payment is due on the basis asserted in the demand and the supporting
documents ; or
(c) Judging by the type and purpose of the undertaking, the demand has no
conceivable basis,
the guarantor/issuer, acting in good faith, has a right, as against the
beneficiary, to withhold payment.
2. For the purposes of subparagraph (c¢) of paragraph 1 of this article, the
following are types of situations in which a demand has no conceivable basis :
(a) The contingency or risk against which the undertaking was designed to
secure the beneficiary has undoubtedly not materialized ;
(b) The underlying obligation of the principal/applicant has been declared
invalid by a court or arbitral tribunal, unless the undertaking indicates that
such contingency falls within the risk to be covered by the undertaking ;
(c) The underlying obligation has undoubtedly been fulfilled to the satisfaction
of the beneficiary ;



380 TEBEEHHGE, 118 (1998.2), H I BERRE

AFY Tl g A9

1w gedl Ygol Buea BusnE d9z d5de 25U/
o
=2

& Foztel W3t AF g 98 7RG
(@) 28 A{F7t #AFAY AxH U+,
) AFA 2 AAGE AFEcNA FAB WEE 7122 3] HF A

T A33EA €5 B
(c) &eke] 8 2 2o o5t Hoatdd) 1 AFE obFd A3 =+
dE 72T 7M1

2,
2
dlo

50

2. 2289 18 (09 34 b9 A% ATt b7y A3 ¢ A=
2% AT A g AFEY FFoitt

(a) o] A BEsH7] 93 = SEAL EE 93] 9AE 4
Aglol A=A 42 B+

(b) 9t sheto] 2jg $EALm7L sekol ofste] AWE AP AT
el geohd, AR/ g8z AABALe] AR/t HY E= ¥
AABL ot BRGw HdE AL

(©) DABANY AT/ JAE ofxglo] FAYAI} BEH=E FPH ¥

(d) 9ABAL A2 Faho] BHsiA FYxte] A vl o5t

o FAE 2%

(&) 9B Z3e AT A A3 FYAIL ABFo] BH
BEQ/ailo 2 otolg AF %

AA R FES Fke W Bt AET wo] & AAFE 7R
o] 25 Z7t9] Age A¥oeRE UL BES ALSAY] Wi 53 2
drYt) A2 EW TR (fraud)S “HEFIQ] 7 (abuse of right)°]
g0l I £ojEo] ou} thk HAESA A& LAHYAT N2 2
= uE A7) g PP IR oz FTES @k IF

"
i
Jet
Ity
©

SO
oo da

n
rr

(d) Fulfilment of the underlying obligation has clearly been prevented by wilful
misconduct of the beneficiary ;
(e) In the case of a demand under a counter-guarantee, the beneficiary of the
counter-guarantee has made payment in bad faith as guarantor/issuer of the
undertaking to which the counter-guarantee relates”(United Nations Convention
on Independent Guarantees and Standby Letters of Credit, Article 19, December
11, 1995).

70) UN. Doc. A/CN9/361, 9977, 80. kel Ade F% 3% Mgl st I3
£ W=t} (UN. Doc. A/CN.9/345, 1140).
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71) UN. Doc. A/CN.9/345, 182.

72) UN. Doc. A/CN.9/374, 1 193~95, 99, 107.
73) Eric E. Bergsten, op. cit., p. 873.

74) UN. Doc. A/CN.9/361, 1 153, 88.

75) “1. Subject to article 19, the guarantor/issuer shall pay against a demand made

in accordance with the provisions of article 15. Following a determination that a
demand for payment so conforms, payment shall be made promptly, unless the
undertaking stipulates payment on a deferred basis, in which case payment
shall be made at the stipulated time.
2. Any payment against a demand that is not in accordance with the
provisions of article 15 does not prejudice the rights of the principal
/applicant”(United Nations Convention on Independent Guarantees and Standby
Letters of Credit, Article 17, December 11, 1995).
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76) M. Sneddon, op. cit.,, p. 148.

77) United Nations Convention on Independent Guarantees and Standby Letters of
Credit, Article 20 1, December 11, 1995 &=,

78) M. Sneddon, op. cit, p. 148.

79) The undertaking is governed by the law the choice of which is :
(a) Stipulated in th yndertaking or demostrated by the terms and conditions of
the undertaking ; or
(b) Agreed elsewhere by the guarantor/issuerand the beneficiary”(United
Nations Conbention on Independent Guarantees and Standby Letters od Credit,
Article 21, December 11, 1995).

80) “Failing a choice of law in accordance with article 21, the undertaking is go-
verned by the law of the State where the guarantor/issuer has that place of
business at which the undertaking was issued”(United Nations Conventios on
Independent Guarantees and Standby Letters of Credit, Article 22, December,
1995).
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