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Advance Preparations of Parties for Changing Circumstances of
International Business Contracts
- in relation to adaption of contracts -
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I.F &8

AFAA Fo AFRAAL b 27HA] HolA 23 A distd aA 4F
< vAY AAE, AAHEAE] A AGHEE adR oq3e Aol IS
A He Aoz, EAZ, A%Y oldo] AR AW tdty EVbed A
2 olYA g, 7tEEA HE Aotk AAY HS-o distde ZWEMEY
B HEEA AR Bk HEY ek BdHE Aol dyroly, EE wd
WA E ol PES S A7t R HiH(force majeure)oll 71" A wWolE “F
THAY #EME'Z AFZdd = 249 F$d dde B/ HE
(adaption of contract)®] A€t}

FAAL A A FARIE A RS Bwt ohyg FAAIE F
dHoz A F e SET A7 A AGEe] oFolgo] AAH
e d7H2E E7FsSA He B9 Aok A hRES, olHEMES A

Higes RS quUAYr] g MExdFe FRFA Fol FAALY ol Rt

| thate] & JFE vH22ZA o8 AR BAS o/ wk vk dAA
olglgt Ao tiulstd A HIEHE (force majeure clause)& PlE] Al ol
He 5 Qe HAE HHI s BAY ¥Ad =FH3jn
Yol £ty sifalx: AFeA &Eite o= g

AEEA A, daIFFAY, AdALNLAL, EET
EDALAY e dAY T4 T2 FUA - BFHA A%Y o]
#4A Fo AQAHY BA, A=A, 7le TY W3 A 1 oy A B}
T AL oA B3 Ag oL AL Aol AGFAIAY Aol o
st @AA 2EE A Hol 7EsA He B AA Foh ol BE
of Ay e wi Fa ALS FEANNGE AL 53 FAA g Y
Ae o AZ3 AEsA god, JAARR ol¢h e ARE viEtA ¥E AT
7t Bt E QYA FA7E He Aol e #HfE(adaption of contracts,
Anpassung des Vertrages)i#@olth. o183 FH<9 Al %(open contract)ell o]

o ff of B
o
2

fo 2
!
lo
fiu

-

o B
B
f

1) EEE2 o9 e A ALE wzAe FEIA gu gtk &, #EEE LY
frustrationo]Yt &k L9 impracticabilitydll & o] 27} A$7F EgEHo] tpFoxxm
2=



BEERAy e BT i EEES FABER 2N

e FAAZE ASREH BE AREAERS 3339 Ades Addtes e 4
& do] ottt wEA FARE A & B AY vFH RELE EA £ A
2 Age AZAstn, 2o gt RS BEe o] A= B4t B
. Arid EAHE Rol &Eyel #HF(filling of gaps, Erginzung des
Vertrages)fil@olt}. o]¢} o] Alke] A& A% BZFL A% AZA Aol
nB3AEH FHol st e we AEdeEE 4F% FEHARD JE
Fo2e FAVF 2AE Ad ¥Fo ARAAME WEES A= Yz 3
I, F2 A% HSEAE FHLE ATE IYPU|E Pt

A d7HEAE FAAARAA AAASH ZTEE #AHAA, AAE,
AFANE T ABAA TN 53] EMFHHA Al diu g EMGExd
o e sNAEFe] BARE AESL, EAE, AAAEA e ALy HSF
Ag OFH, o2 ZWEEMK oLt EAE i Ao A
2t gtk

0. FEHUEE B3 @R L FAd

g o A& ParadineAldd ol I Aoz BITAREEY 93 WIL AANA
o WY EkY HEE 2 ¥ TaylorAbA49E £33 o8& 59 W9 Krell

2) EY9 std Foe #Ee BEET R WAL MHEEE(Schiedsgutachten)d] ¥

o2 B A SEsith =, o] Ase A3ZRAA A HEE FEgsE AS
LI TER) P& E (vertragsergianzendes Schiedgutachten)ol@tx sz, Aleke] W
& Ress F9S WABEL MPERETE (rechtsinderundes Schiedgutachten)ol g3 &
2, o] ZdA X2 AR EFFolgtm ) o] K] H$ol FAIA) EoF
o] Q& &, A3AE THET AFd 93t ALY BF EE S WA 3L I
OBE 317%). o] o] 2 7]&o] HE AL At WE L NFHo|tHEFES, BN
fhEkE: o 3RE HEE, 1998, p49~50; Habscheid, Das Schiedsgutachten, Festschrift
fir Heinrich Lehmann, 1955, S. 795).
Aekel AL AYY BES FARAY A & TAHAANE R 71 AR FA
AR MEL ol¥A ARFFT AQe EAd AFHY, o] EAE XY TEo=
AY BUHA govz A7ME }FEA ¢grz2 @}

3) Paradine v. Jane [82 Eng. Rep. 897(K. B. 1647)]

4) Taylor v. Caldwell, [122 Eng. Rep. 309 (K. B. 1863)]
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ALA5E F 3 frustrationd] k¥ & W9 Zo] FuEP o, ojujg B
o Heol WAL &AL Y&t dstdE F&ET JIFEo] FHEH JA &
otth. uwtelA ParadineAlAoME JAAFHAE AFG Zo] FALA Ato]o] ®A]A <l
Eokd] o3 39 FLHAAE FUstEls ATl AR

A7 E A FAAYAA ol&HL JYE E/ZFHzIo] A &Y
9o BAYE A¥runz g

1. B BEREEFRA AoM2 R hERe 74 EH

ol FAAH QoA 2 o] fo] FUHR v ENFHRIF FAP4
olME thg® 22 27HA SN 1 54& ez gt

AAZ, AFZAAE AHAAFEA FAHY AFE EASE FASdx HR
B FIE7} HA GEE F3A oW ¢k Hrh o) AL Fuyd oM “3
Yo} HHe JAE gE RAE vhiH A (expressio unius est exclusio alterius).”
31 N7 gEd Er1gEgxdg stedd FAF AFEE dANAE B
ol EAR AT FARE 2 FEY A7 2ASESE ol AE w3
= 237 g8oh 2822 FAFH AFE AT He “any cause beyond the
control of the parties(Z7]E} ZAIAZE Aujd 4 gl BE A '@ —80 -
BEFER) 3CE (general clause)S H7Hs & 487 Qv

EAZ, A% olPAZNE SRR, 0¥ F) ¢ AFHEE 3,
ef B EAQ AMR UL o 7139 A FAE ASHE ASde 7—? FALA}
£ A%E A YUt Jdoe L ARZAGE FHelth 28, AGHAY A
g YA FEE o] 29 FAA BT AFE 71eA o <k A S

2. —HEY - BLIER X Eel MEHN

gl g Ay - ABH B WrH Yom duFE IAHR
ShUE ZE AH47t THEga A¥AAE ¢ A,

5) Krell v. Henry [(1903) 2 K. B]
6) Schmitthoff, Schmitthof’s Export Trade, Seventh Edition, Stevens, 1995, p.122.
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o] &n} REXFY MRFEE (doctrine of ejusdem generis)oll €3t tellA 4
AY Ao 52 ARTS THSEY AUA ohIBTh wEby BgEen
A AL 27 F e AHFE 7Hed & HEeA, = B AMRE €A% e
Aol Fastth &, A%AY Aol gAAE o] £2FL Hde] FA A
Ete BFo2 EUS FABoF &

ol¢} BHFP H#HAE RW, Excelsior Motor Mfg & Supply Co. v. Sound
Equipment, [73 F.2d 725 (1930)AtA oA Ao 2+ G ik(embargo), A4
71gt 717 Aulg & QE AN Bl Ve dAdEY 8oz Ay
GA7 1L ol A R en, B/AFH2Y st e V18 A7
A F gl AHEE 9y £d& SAZ ¥ 8E FASIT. 28y A

FEde Aol A3t o] gL FAFHLE A A FF

9] AFEEE AW EEd A oyt olfE e FFE wiFHAT
=% Thaddeus Davis Co. v. Hoffman La Roche Chemical Works, [178 App.
Dav. 855(1917)) AHAGANE FAAZE A& 5 e A, A, 2Ego|=,
T e Fuo An, @A Mol LA dolr AP we} Aol MY
e YFE AAY & dvhz 7ASE YA 28, q7iAE A= A
Z1k(embargo)7} o8& B/ 2 T =Y 57 EAHAAGT. B
< FEEANY Y d8E FLEH, BEALE 9719 EMEEzgd EA
g Ao FFolEa AN ¢ Yt BRI

42 F

3. MERRMRFE X TET EFE2] BTEHA EXNEH

WeF ol AR HABE EVFEHARC E3HHO e AdE WA HY
AAME 2 ALFl 95ty dAH R A B AAHAE A AARRA Y
EA) 2 2 ZFARAE g 93t #EAHYA =¥& dde 837°] Z8st
th. oo, De Grasse Paper Co., v. Northern N. Y. Coal Co, (190 App.
Div.227(1929)] Al oiN e Agger 2Eo A7 S doE wxel
o] o]Po R HAHTE £ o] YA+ I¥H FHFHor 2EZIAE
Bt o, 20 xRl oW F Y thtdE ofFH JFE MAX &
th ojel] tidte] PAL vixQo] HAE F floa #A T
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4. BEM R NEEe ol82 I M EH

A2, E2HQ BAYHZLE o435 APAE A7) A9 AKE 2
¢ 9as} Atk QUHos BAYHRY J5o WAY o]ge BE F& 1)

£ BEE FFACG. sy, fede dEFT AFHE A$A BRE)
MEolh wef, A7 Aol WEA} FFAY Ao AT A5d @ B

AGRZGE AAA TSI & Aol ol WAE Wk HRAA FS
e BAGYEGE A8 TARA YAY Ex hEde] EAYH g
B9 FgE @ F QA St PFO T: WA oBE FuY F Yx 7
3¢ ¥ Bast vk

g2, 2249 87198292 AANE olgshe AL AP du,
ABREE AANFNA FES Aot golH 24 BAYH2FE 7Y
Az wviAckel o gol ¥Atkn kA ARt 248 Adg AFsh=d,
3 shte, oW SEES S99 YNERE TURE Adeln, B sux,
3 seHES eaEe st Wolste Ackolth o= A ® thgel ¥rgYz
Fo] TGS 9k o] Afol W Yo AT FReAATH, A=A
599 A 2AYEg skl BAA Rolth TR A7) Aol )
T 4 Qe AR Astel ARAel el o|BF £ g7l WDk Y A
HApE exEclste] Al tstels 1 odel WASA ohigch shisl
B UL B AR Ak AAFE FTL F AE AL AP 2

o

zEZote] el H5HES B o WE 42 o4 =X @
7l wEolth mebd LaEeole] :zw—h— e FTY 4 YoEmE AR
3 g dE FRYEYH xasm wow ¢ Atk

ojsh ol M EE THME 98¢ BFAE NAE AV AN HEHE

npr

o dstd FF TBFL T F %iQZlE BEOE & A¥8E FEsA d@us
e FAY Favh o /AR AElEA A, OPECY Aih#HizEkA o
gt mlSol did H#9 FHEFol AFFAY, HFA4Ne] dHes Fdd
Zol obd Aol FE HAvidrlE2 FASRAWE viede] 2 FEFAR AT}
o o = gA HAJTH, HEL oJEHeE d& WIAZRH WHEE F
ATE o2 FHE JAA}A geve ZEd 22 tsdE At o
gl A7 fstds dAd, AW Abfold el ERFTIAZTH FF
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& 99% 4 9t A& ALY AG2 FHH FAY £ Holx 53
£9 AWAY FEAY 54, 429 ATictPulotdfE HA FE A
gAsit, oleld WS @ Ethd, AgTicldElel Fwe $F0) XD o
of 2 MmAe A7)7h AE 4 Qe Aol el ERAAE TEE + A
o Wgd WAL FHE $7b AUtk

5. FERNE Lo NI AHIRol ek s M E2H

FEFG BEAGA 4D FAS EVMFE o] xd¢E F 97t Bk
In Fairclough Dodd & Jones Ltd. v. J. H. Vantol Ltd. [(1957) 1 W.L.R. 136]
At doiA e AL HAMEMA(London Oil and Tallow Trade
Association)®] BEEAFAME o3t AZHJEH, 2 &L IFJE E ML
A 7SS 1299 19 ¢ g =otz R 2dEA HESE Aol
th 23 o] AgkdlE 279 EVMgEEF o] E¥H JAeH, 2 e A
A& Asfste A Ex & EZARTE 2Aste ZASods Age] sAE A
22 o HAY 2ol & v e ML (AN E HE AT
HASE AolE A7 20 drlEne Y& ol oHEHE
7} 12958 149 3A7AA(EAS AR o] 7|7 Fhod AHdtele JAME 7}
A gPAch) EFY &8 AU, A4S AFrizty 95 Y 149 31
doflof 7hEEtct. mizdle] B A7 ojuld MAHINA F%y) @&
Wl wj=Rle] tiste] &FuldE ATFSAY. MEAdS A9 =/ 23
9] AFR7Fe] AZHAT T FASGTh o)l WY I3 EBE(The
House of Lords)& 99 E71d8zge] 44 vxgle e gon T
& AFHAAY A7 AHA2Y FEAFCAE oF golAda sdax 2
2% AAAHA AHAAY A7 ZAZE adE L4 BASA D

6. RTHMNEE U0IMel EEAS iR WA

B39 2%4E 74 Ade =g A4 s A7 g5 et

7) Ibid., p.123.
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5 wuAGS Adste Ffoe oAWE Afol st dAT FE IF
& & 9dov, 28 FFY & §1e B9 wWEd et AW & dart
t 497t Aok EEH—mEL Al 2-6152E olg ZL wEde w5l
et TAsRE FHAHA YHOo2 vieAdA WEd=E FAS L Yo 2
gy, olg @ FANE BT WENYC HE Soko] AFHZ YLoH, oy
T 5 2L HEr] AR "Hascthd frdoz e wef g v}
UA 53] +4dFeR tFoof F A FHRINOE TBFojE FUF AE T
g F 9o A9 %L & 48t Aok

O

7. TFEE DM AHERS M E2H

Ao T3E EVMFYxTde] EGHAY HEd AY A FEF He A
< ot zEy, dE gHoez A “BEe AHHNEHE(he 'usual’
force majeure clause)dl HET."s EFFEAe] TFH Y= F-Fode= Al
#HPY o] EHAL Uve B EVFYHZY JILdA GAAEC] o= RS AHY
g JAIAEAE BE3I] o)zt wi oyt ol Aged 39 HALS
I 2% AUAA gadsga sta, wref aRA o] Ak EA(essence)ol] #
o= A AAZ Fart S99 2o A e 2% Eed &
52 Z3(meaningless clause)ql WollE 23 B/ zdw FJolx,
2L olFd JF¥E BA oI BAF AT

e #dHez “@EY E/ggzgd gttt Qo] Y FdHo=R
AAF guE AYzm Y& o, oA wof 23] FU3 EHATY AHAdA
TAHoR AEHE 2FE IR g dde AT o] Ak E o]E
vl "u. c. e.”(unforseen circumstances excepted)Z3-& A& QA At of

&t} Greer#Ale “BAECl A% &o A= WA &3, olgdd F7F9 &L

py

.,
1w
o

RUS
fu ol

8) Intemar. Inc. v. Athantic Co., 364F. Supp. 82(1973); Manisfield Propane Gas Co.,
v. Folger Gas Co., 231 Ga. 868 204 S.E. 2d 625(1974).
9) British Electrical and Associated Industries(Cardiff)Ltd. v. Patley Pressings Ltd.

(1953) 1 S.C.R. 280, 285.
10) Nicolene Ctd. v. Simmonds(1953) 1 Q.B.543.
11) George Will & Sons Ltd. v. R. S. Cunningham, Son & Co. Ltd.(1924) & K.B.220,

221
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9 ZFFHl(shorthand expressions)S AMg3te] 2 A& Hd 27z g AL
HFa 2o 128 vwS 71 8F gl

. BIEEERe] B 3o EE

1. EEBFRO U= 8%

FARAZE Aleke] AA Aol dFEA £ Ao ZAd M Ey] st H]
g Ak HIo A 2F& AKES] RYH - HEH BEY) S ¥ F&=
Aol BFojth olgt T2 AYAHEZIAE o IR FHIE o, dFE
Fefel A9 WAl A dole ZAASE Ak & B FYE s,
Rk Hort AFeAl Rate Afde o o ¥ £ AEE A3AANA
Fgata, 2 gddd mEne Ko FAHE Ao T oq7)d A3AE {fF
BRALEZ EFoAe 5 oy, o84 AAF 2re] FAAL oflt} A
AGANA ol A3RAE FHEA, EEA E€ AREFA T22E EFolA
Iz gen, = 2P A ALFA AN FA T EAsE 4F J1ed &
A 53 AF7IANA ZARA e F= Ae, AR 71N L A3
Aol FFET

olsh o] 7okl HLe AR = AAE AN oY sx] WPz
EoAn gley, 2 ¥R 93E EE}L IHHeEe FALR FAE V)
Te B3 e, nEA A HEEFAE FAG AL =odHE A
o] e}gs}ch1d

p

12) “It is a pity merchants will continue to use shorthand expressions of this kind, if I
may so term them, without a definition of them in the contract, and thus leave

them to be interpreted by the court.”
13) BRIRE R, LR - KEE, M, 1998, p.63.
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AW A ggd AgHSF3IE openA k) flexibled 41D, EHATZE
60|} BrlgEzge T dE A S & ved I

2. REREMERO = 7

Aeke] 2o thate] xdo] Qe ASoE Ay durd el wE s
AA} QrHE F8 XS AR 3t kEEIHY HRd d-8E Fo
o gty JaE Ms) B o

(1) #Ex%

(7}) frustration®] #H(doctrine of frustration) : 99 WAL 20471 Hof
Eo] o]8&E%2 Ha&(doctrine of impossibility of performance)E& FFAIRW
TaylorA}71[122 Eng, Rep. 309 (K. B. 1863)]9] B/RAY 154 (implied condition)
# EOE 3 de o] $AE frustration(i Q) #&im)el W& LAAHT). o
YPE 5ol 23 frustrationd] HEE FASHAIRE frustrationS o] PFETFTY F71A
Fele olUth &, olPEFO)BAANE FAAY gFolgo] Bz EVME
3 RE ouisli=d thEtd, frustrationd] Mol JAME ol AL EHUH
o2 M3 ARE, AR AAHRE FHol AFAAHoR2 AEFE AL TR

frustration®] W27t AHHJUYD HFHQA dEAE o8¢ BERFH
(Colonation cases).Z E&o]A 1 & Krell v. HenryAZd1No]t}h, o] Alziof A

Of

14) BgAQ Akl loixE FARE AGAZA] BE TGS Ao} Ate APsE
AL A wS ol$nE MARPES UA E AZ A%S AQL, 1 F 0|
ARPe HFUTE £o 2L Yol F& Ao wEolth 53 WY ALTAAL,
23, SASAAAY, BPRY SIA o= F 29L Bl ¥ & vk

15) o] Ak GARTL AABA el Aokl Bag BE AGE AW, Fohs AR
WAL dasel 2R Baw He2FL AL Sol v Hol £ Al o
W, FAH AUAE loanA %l YolAY olgxy, BF Er AuA 59 W
A FEAG YoiN Y AAZY Fol IR

16) ALg el A3t AGgsl olgel PAbztel Lol tistel AUAA A& A A
g EE odRA BAASAA HE Bl v A% &l 9o F mEAEIA
WA SaABEgel o 5] Ak e AhE 4= Utk o] ZYE AT
AR, ABAG ol gol AqHn vk,

17) (1903) 2 K. B. 740.
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= A1 HEAL 23 d=H= 7A(King Edward VIDS di#4& 73
EXos Y1EHY E2H v A8 12E dA51, dA59 389 1&
gt 2y @A 2d A A== 7TAY HFRzE W qEd
gRo) ALHA Hurt FFE AFSHA E%7] wWEA 4t &2FS A
stpoen, & dHeE FJue o AFIHIUY LiEed] wEE FTIE K
HE AVEA. ool st WilliamsHAME AeFe] 24 - 7)uto] A eke] o}l
Ao g8t AgY 5 F-(frustrate) AR 222 FFAAE Hee AF
o] §lo] A FHolof Ahn FASFAT. F, ol AL FEH FHE& dHA
< FAsEY doy, g’ dES A A AL oER AGY H
Aol g@ajo]l Hag ol A% 2o AAHPon, da HAue Fde
AFYE7 dYddn s, 2 o83 ZAE o Afd ogE& FAdYE
AL AHZ 97t geed UAo.18

ugdAe oy FF9 B/HYE oo ol Restatement 2837}
frustrationg AleFde] o Fo|ge] HWAd i 3o HIARA A2,
HYae dulygoz o] YPHE AL AN Rl otYATH I
HF& oRAE FAHoE FAIFA grve AL ok, JAd, Adams v.
Washington Brick, Lime & Manufacturing Co., [38 Wash, 243, 80 p.446 (1905)]
ALl QoA QRN REERES o] HEg THFLE AT Sk o] A
AdA Hae 1o EXZRE HEKLE 5d <o 2AA AHE AHE
A=sgou, 250 JEZ MEHAAY) dFd AFE FASYT Hwde 9
A e KrellAbzd el A wel AP E7} nzdd ol At 7EF 53
2A3goH, A Zxd AEI EASA Feoe Ao ARHAAGR A
S AAHA F}E A2 AAHdn AAEI, FHie o]F o AFFd
o AL AR A
u]Z9] Restatement A265Z% frustrationoll <3 WL FASH Y20 1

8 12 o

18) Anson’s Law of Contract, edited by A. G. Guest, Clarendon Press, Oxford, 1979, p.
498-499,

19) Lloyd v. Murphy, 153 p. 2d 47 (1944).

20) “Where, after a contract is made, a party’s principal purpose is substantially

frustrated without his fault by the occurrence of an event, the non-occurrence of
which was a basic assumption on which the contract was made, his remaining
duties to render performance are discharged, unless the language or the
circumstances indicate the contrary.”
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Hu wlze A8 WYL frustrationd] HIe ety £2FFHQ BEE FHen
A1, Restatement® ©] HE & FA}LE Jou, A Ho ojAe o] Hy
7F FRAASA Ad=Eo] A= Fo} ¢, njFo WYo| frustrationd] HaE
AT Y HEE AAIANAZ stdg TR A7 AT H
qulg HAFAFE Ag &l B7EE T 3hte] adle] HAG.

() XB #i—mg £ “impracticability”e] g3 #A] FF : v F
YA A2-6152= FFvivie EotolA LiFpk Loz TAHUY o] EF,
frustration 5& £33 2ot o YL 922 A impracticability (BEEH: 9] B
)2l T commercial impracticability(A 83 AAAde Ao)gdes AES A9
&3 Ut

TYdddel g ol 197398 ~197419] olFA = [k A7AE
R @ dadlls 2 Al A FAdvh 28y ol HiFF & A4%
A A A717} m@ste 53] FrA G % nA(sAoR FFIINE o HA
X HALAHA M3 AW #ZivY Bl - aES TIE FUoRA
TAYEA A2-6152E A& en, 2 A o #HE A FE F A
HlE S7HE AT 471 dEHA 27HA #HE AE = dh

(a) Eastern Air Lines, Inc. v. Gulf Oil Corporation [415 F. Supp. 429 (1975)]
Ab — Gulf Oilit= EasternfiiZzitol] diste] F7jzte] 23 A8 FF S IA 3
o, uSHEI}L A7l Ao - EEHES 2T BRARES AL3)
o FAE AFATE AH olFART ARESEd 9389 FALRIt
Aol 4z FFIATE olRKE /A A& aFIHeY, TRl AF
HA7l g 2 o]F ARFFE T2 ¢lo] thdte] Eastern@d FAbE
WY ik 4% (injunction)S A +3t4 ).

Gulf Oilit= Y978 459 93t 4fTFd7b7t 1Ed2 10882 o
Azl = B33, Eastern@d-3 Aol A& FFASY 714L 698t F3s
Ao 28y, o] 1088 Foe Bit2E Udre FEEFNE 55 EdH I
ouz A5 42 AVA Fevde Aol APHA LY, E EasternF T Akl o
g HH3FLrte WAYUES BU BRSA RaE7] wEd 5d4EA A

2D “REES BITTRE'22 A9Hrxe g
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2-61529] AAYY AAE AR WAL aFse dd FLF 430l e
ol & Gulf Oite] F3L wWHHAL. dS, AL o]t qux$71s B4
st ZAEE AAE AGe] AAAFAA Gulf OiXZt gEldoz Aadg &
Ao, wof ot ARl oA Jbed Agde 1 %S A 2 ZAA
E AY o dE3L FHE F JJeBZ A2-616=x0] 4 FA= L& F
gtk 3ta, metd “geld oz d7A¥ + glbe A(reasonably unforeseeable)”
o] A2-615%¢] HEaholgE & B3 st

(b) Aiminum Co., of America v. Essex Group, Inc. [29 uc.c. Rep. Serv.
1(1980)]A}— Aluminumitt= 33 Essexol] Wisle 1967d¢] 15 7+e) A7) F
FAGS AAsded, FHhd AzuEol A5 AL 2} FIF A&}
g 4939 229 192=E 3 15AES 714 & J[Boz stu, HHEHE st
A A1 EAHTFY 1AL 7 =789 FEd slider 7l T FEEBHE
o didtgdEe BiFEHEd ARE BEWES F5d sliderlthe o] 8xF HE
HALAE AYstd Ag S FASFAG. o] WA 3d, AluminumitE
otz HA Aidsttigt® 194-¢=E T 1HES o]gS 5 AU, 249
b 1978 dle =WEZ Y B2FEHY A7 200859 thshe], Aluminum
ALS] M xRH9 AR FE AR7ME9 Asd SO dFeF A #Ee
475747 & F Atk AluminumAbeE A%E FAHAUE o] Frid, 75007 222
£38 Yged wstd, Essexitty R F205S €A €93 FEA

HAL A2-615% 9§ Aluminumite] FFEE FEHE =& B
olgjo] THF A$ TE “severe disappointment”’7t EAFE Aol &3 R
AHEd, £ AL o HBdEctn #ASIAT. 2L BRWTEKED dstds
oA B WA RH R AdE A AT Zolrl 2T A=
2 does AL FAHEY BddA B doe 478 £ A0 n #A A
a8y, §49L AluminumAtE $313) AR ITE AL ApLE g 733
A o5& BA FEZ aRAEL AR F vt 33, FAH EHE F43)
Aste] AgAg A AGUEe] wRE HIHh

o] #E AN Wdld {4 HEE BJe FFH AFAA o
2 T3 AAS T3 Yol IFAHoZE MYATE HelA & 9947t A
= ALER HrH 2 Yo ‘
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@) FRFEES &

Oh 29 : EYAAE force majeured) NEL EH Fole I, HEBHELR
BATEMLS Aolx: EREMC HAH2E s A de 3, AFAAA
#Ae] g Afddwt HAAh F AFAE AFEo|Pd diI FH4do Ax
3, AP}, o} Zo] EZUNHLE AFAQY o] Fol AR force
majeure] WHE BT F UES Hu JAoH7012). B, SYVYE T2
W3} Zo] rebus sic stantibus®] W€ AAHA Fn Atk 2EY, S
< AgHe 71x2A ol&vt FHAIS FAJA5TE, 2422, 3152), AL
14879 Ao dis] B71gHe] A9 @ I o] FAAY el o)
1234 He Aol st o d3S A& 53] 192395 H 1924d 9
3 AZEA el oA ol PP AF e o3 fFES] ETFSE oA
< AN2E A9 ALS HFZIAtn #ASAT22 o] #EHe AARHRAEH
Aok HGEA #E AxFH BHE HPon, o]0l of&n “UTREMS K
H”(Wegfall derGeschiftsgrundlage®] ©}&olt} o1 F o] o2& o9 FH 3}
A AEH 7] o2

m N >

A

&
Kl

(W) =F2y 0 =F2A9EL rebus sic stantibus® HIAE AA
Atk = % R(imprevision)e HEE 7p7t AofdAbAd Agolwt &
Ae Wolrt. wreba ZF2 ol e AAZ A & olBut HEx
o] TAY B FAFAY o] T o9 2 dAT HEE &34
gtk o, TFA HANAE force majeure(vis maior)e] Wl Fk Lo
WA HL&HY, 53 FAAYLY FFFH e 23S &3 & & A
g, 2 A7 AFAGA FAo] gl 3 AFAE AGEY Fol AAHL.

o i

0

—

r_(
fe M X e K

(th) olgE oy : olggolilgol e AFEo|PAYL BEERMER v
(1218%), B A7 o 7ABEA] B3 AlEl(sopravenienza)el €3se] A F-2] o] o]
FE2 3334 He A5 dide AFAE AGHAE ITFE F qoH,
o] %o Aale Aduge] WAL AAY + ArH1I4672).

22) RGZ 103, 328, 107, 78.
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V. LB

1. #ie iR

Ake) olF Fo AFWAC AT, 1 A3} FARLYY ojgo] FE=
B8 HE Ao dA FAAE At Heo] W Helstm, Yo 2
Ake) Agol wal FAARO o7t HAUHW AL ngoz Aoty ol
o] £99 & Utk THY, AR FeldE Brstn Fort AYHEA @
o™, o|AE A3AY Wee] RHY £ 9tk o] A5 AR Hepe A
A kel fEoldn & 4 Yerist APk 9ok A3 ARG HFHRA
gtz #UE, 1 BUE =@ AAT FABAlHT & & YA Hel 1 Y
&m0l A o1l 2 ol BEHEB B W, WTHAESS Bol
2 gee AAHes 4BAL & A Roldn & & g 2, AFHL
ZA0l QoMY BT BE AFL FAs] AAFWEAG dstd] AL
HeAE AL I WESE st otk kA o] Bue FREMEN SOl
o, H& FAAe GAtel oste] aRE Acke] ARE A=Y B
olsh o] AekA ol ojAe) AR BAHE AT AR Folo] BLEE
Aol BHsTh BN AR F AVDL Awe] ZLHE AU ° B, A
GdHLe BEHoE e AN BLL FAFozE AR TS} Aho=
398 F4¢ A ez PR gelo ZgdE d Eisini,
ol gol Eriel, AGHLL A% FAL AFF FAE oy, T FE o
A AL 9% FAY Rear WA FAH BHE ofd B oz 7
GH e AF FAVUE AFY FABVYE ohygn BE Aol BT

a8, FAY A Fo RGEEMHEAA TFANE Y= g a2,
olg @ UM E AFYEZA 2ol ol AT FAY aIAE ¢
A3 Fdstz Utk E AFHSFAE f#kEE(Schiedsgutachten)Ze] YZF o

23) AAE AEHAHE FEUY, FAE ZFWHAKE BE ¢ Jdde AdxE Jd.
24) oAd, ol&elole “arbitrato irrituale”, VY@= 2] "bindend advies” 5& 1 thEF
of o]t '

25) FHREFTS FEolY HERGRY #&Cd #do A= 471 2. ol &0 £
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2 BE ZIE JeH(ELY B4), o) Ade SAZAZY MNds FJ=2 oot
s Asolth old uidted FALAY EHE MW WA #R W A Das
rechtsclirende od. feststellende Schiedsgutachten)& W& 0.2 3l Rolgtes A
oA o, ASHSEFAL MM WA ERW HEE FHOZ st A
22 g9 FAAAAE 1 Ao 2. ARRdAME FAY AHE w27
2 3.2

2. "WBEREMES SZ

AFHeEAE A4AAS Welg Bestd FAo Fad AGzAe BF
= RS AR Bue] TrE RE BET o] FLd AWE BE APYS
Aaste] FEHH BAAMN 7% WEF BALE 50, o] BEL At YxF
FASA Aok olgd duA A3t B HEM BT At L]
JdolN AR Fe Bee EHwolds WA AR one FAT]
WREH WA EEmolss Wn gad o9 2ol AHLEAd ol B
9o REAN 43S AU Jomz AFE e FARSRE 1 Aga
o] gt}

3. ICC2| Z#¥BEMRI RBEREIFEFRR

[u)
ot
St

ICCE 37189 FAAFY 7 A4 FAF B} Acks] Fgo
AL £ Holhn ot VA Adstel AGHSEAS A A 7
43 ¥F2%e F2 At

AL EFEFA(Qualitatsarbitrage)2 E2]0]AH, 1 AA2ZAN EAe] HAHE
= 9o, ojRE FAARAe dFo|u}, °I9Jr Z2o] %-727:}7&74]9}% &t A-FFu
Ao A, Alnet &z AABA Y EF, F4HY {5, =55HILY F=, A
g, 24 -39 59 24dg 59 ﬁ}v‘ﬂl 3o XIIBZMMI #R3& $43ta, o
#FRAAT EFE = £ Fojelrh

26) fRIFE S, LB HR HEE, p.74~76.

27) o] AL FAA 9 MY F&EET v, AUl HAdE FEAvs % wad
F2Ae F4ge gao] Bt SYAE ol Adol FW3 BEFHE o
Az olzl3t oulolAe F&EL FAIA olUITUBE 3192 13)( Wittmann,
Struktur und Grundprobleme des Schiedsgutachtevertrages, 1978, S. 13 £.)
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(1) EEAL 2 BE

AFHEEAL HEsr] st ICCo HREWMMRALEES(A Standing
Committee for the Regulation of Contractual Relations ; ©13} “$]3)”2 &
Tl AXEol Y. f193e JFE ASRAY 2L P A3RE AR}
3, o] A3AIL P& AGBA ] FHBEHAESE NP8, #EE Aotk 1=
13h). o] Y43 E ICCFATA st AXd FTAYLA A23= 7@olh

AGHAY 23E A% A3 ARE AR & o= ALg9 AR
Foll AAseoF Aoh(FH 3% 13).

A#A 2H& @Fste A3 AFE 12 7|28 FAAY o T
et ol gujoA AT FALY A 1z 2oHFE 9% 1¥). 28
Y, A3 AG#A =AM BHAHE ZE EAC il Adte AT
HAe AA 2R FARJNY A Hop I A W97 Wk oo e}
A3AE 2 BEE 7] Y5t "ed RE A2E $IE 5 AqHER 29).
8, FARE A3A7L 2 AFE FY5) st aF BE HAYE AT
B, E RE AR E- AFE JE€T RS FFEHER 37). A3AE 222
T FAR 9o 26 st FAAE FFER AESAoF FHFEZE 5F).
a8y, ICCHEERANE ICCTFATAR 28 FAF AA74e Az, o, 2
E dAapgdel KERIQR &% RS 7Asn Jduh. F, A3z JF
o FPe] QoA FARE HFeA dsldol 9, = FAAY A&
Ri#ol 214 BB 73E Fostdor do(FR 43).

A3RE Ag@A] ZA B FARRY MEd uE BHE T LHE
(decision)& ¥t} BAIAE ARE B2 dolE RS HA3 mestojof st
T REE Be gt 1 el AY o XFE ALE BFHE ¥ <o
A BAAE FEI(TFR 11R). A3 Fa EE: B9 7)1k 90¢ oW
ole, o] 7|zk& A% wa A T wEd & Qv AR Fu == @
ol 9FFH R olffE Bool FrH(FF 12x 1%, 238). A3V} 302 F
AE deE gsdd g3, = I A1 B B9 FAATL Fod RoA
WA, Bk ZFARTE §AE A £ Aol A930F AT RoA Wl
HAHEZ 43).
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2) BEMKR

ICCE AGHIEAE ATA AF}=SE 87 fste] FARATL AFAZ
Aol mle] g3t e EE2FE FES dustn o g, o] xE2FE
Asz] Al e Aoke] #k L A3AY 2AO diF AP FELE
gl ok e A AFHn JrkW

Clause A

In the event that the parties are unable to agree to apply all or any the
provisons of article ---of this contract(or any other appropriate wording chosen
by the parties in the particular circumstances of the contract)

--"They shall apply to the Standing Committee for the Regulation of
Contractual Relations of the International Chamber of Commerce(ICC) in order
that a third person29 who shall be appointed in accordance with the Rules on
the Regulation of Contractual Relations of the ICC, and who shall carry out

his mission in accordance with the said Rules, may issue a recommendation”.

Clause B

In the event that the parties are unable to agree to apply to all or any of
the provisions of Article:--of this contract (or any other appropriate wording
chosen by the parties in the particular circumstances of the contract)

--"they shall apply to the Standing Committee for the Regulation of
Contractual Relations of the International Chamber of Commerce(ICC) in order
that a third person3® who shall be appointed in accordance with the Rules on
the Regulation of Contractual Relations of the ICC and who shall carry out

28) ICC, Adaption of Contract - rules, standard clauses, application to standing

committee _, Pub. No. 326, p.10~11.
29) Should the parties wish to have the decision or recommendation made by a board

of three persons instead of by one person, they should make this clear in the
clause.

30) el & 22)% TALE.
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his mission in accordance with the said Rules may on their behalf make a
final decision which shall be binding on the parties and shall be deemed to

be incorporated in the contract”.

ek FALRZE A3ALe] A7 Fol AL EH AR 2E A
AT & goes 1 £& 99 EEZRIY WAk zﬂfﬂl, a3 A4
e 2 28 AASaA = 23L& BAstool gl gz FARE A3

Ao g BY EE BT} o FIA F2E BAY F Uk

CCE 99 A%mol B EFoFRe] 44 ool W FAAT £ o)
24 A 1 2L ICCAFAN FHnA T o ICCY EFFA=
F& ¥ES AnL U,

4. BWBEMHE2 o874

ARG A7t ZAARLY RALEZAA A o] BAS AAY FA
of 98ty At Aol HA HAF AU/ "HAE thh gEe] Uk 2
8 FAAIE Al &o uF AL EZYFE FoEA e & ASFHSF
AE o4t Aol Faldth o} e AGHEFAY o] 8rteAY BH}
gt 2 F A FHel =3 k3D

AA =R, A&Ae EAoltt oA, FAALFAY EAEFESAGY ALE
B, A0 A% FAY AL AR o sﬂig} F e &dE H‘*ﬂs}
A e A7t gl o] A9dE Forogx A9 A& sde] FaA o
A7 W&o ARGF FA-Z ] gste A9l ol %T‘Z— a3 wEA &
& 4= A7t ske Holth

EAZ, A3 @g4e FEAolth AARF FAE AW ZHE Ao
22X JARR tiEte] gix#EE Bt wdd, $ARDGS EASel AVle
olgle] P LAAS WgozR 1 WES FAHLE AIANE & Utk 2
2y, Aokl H&e fh#i#EK(arbitrability)o] LE7ke] @l EAs27) S B

31) BFES, IR~ R, p.81~82.
32) FAE 37t A dA=EE FAolgde AsE Adstd Awd e ALY
g AEE & ke vdtd oM e ZIVEES AEREES FAE Aol



288 1hEBEEE HBE

W ohue AGHLFARANA B AR B Bed FARY FY
of BASE £8e AYed Bhaith Bed 2 BdelE Bl A71X %
on, 4% 2 yge 48N Fert Yo HHAE APS FAREH 2ol
Ay AL Wol 1 YEe BAFeE JAAD FE Aok 29, FAR
5 Aok AEEA) BE @, ARY FA A% AFL A @& Aojnh
gupaie, Acke) Agol oA WA BEe A A¥E TASE, I o
8% Ao §HL FYoE = ABA Buo|s] HRolth,

ol o] A%ke) Fgo) M4 FA9 Y42 AAGR FHRE 1AL AR
3 ZAE oW, B® 1 WUE AR FAVLE ohUth olgd@ gmelA
Ak gEA A wudl AME BAY WA FRHH B 234
.

ICC7h A3Ael o1@ Aets) Ag3 VAW FAE 7St 2% B2 FH8
B3 9 AL ¥ o] Ao TAS T Yon ¥ 4 A

V. &

FUSE FAANRR WEol AGANE F B4 G AR FA=
Qojutm Ut 2R ANPAAE Fo) Ace) M) W 0P A
WA HAs A Urhs] A% HeAe v FTH E Yast ok

WA FAgAel Bahele 1 olEH HNE, B BF 5L AYH 2N
F, 7h5® @ 9ue 2AYYETE AR AV|RE AL BT Folob
#th

Sgel, 53 BHEGe Aol £3 ARUACE AF Aok HLEA
A=z we) A% Gol AGHNEEFE Yol Tr Aol Y @Ak At
Hg2Pe TARE ZFAE FAY JgtsHS B FEFo2R b
2Rad AL AP Bt

4, 28 ygte FAAEFezE AFASFAd aF B A @
HEol AAGARZAE AHeFAZG] FEA ¥l BH JBL 7

& glom, ® o] EAld Bt SAAE AsA g & Ah 39
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U, gellA HES bieh Zo] A ETAE 1 AEY AT TARET TA
JA FA)dE £3A Fe AL WYY, Yoprt FARIL A{RO] MEL
T Qe AHgd distels A3z A A% HE&& FHIE AGE V2o
T HWaR EAd £37) A& FEITUR AYsE Ao B@HFsH. 13
I AGHSFAN BHME Hdo] HEHE WY oM Y TAEARE
FHERT & ddx A4dr. ofFE, FAME dHE Vo2 ANHRZT
Ao SYEAE TAHLE =95t FTAAEY SEHAE W g vt
At = AGHLFAY AR =4S FAAYZGAAANARE AAA A o
& deH ATl glolA BT B B2HESE 2 Fe JA =
s}t '
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ABSTRACT

Change of circumstances subsequent to formation of international
business contract raises two issues on both parties’ obligation to perform
business transaction concerned. One is impossibility of performance due to
events beyond control of parties and the other is adaption of contract.

In Anglo-American Law such an impossibility of performance is provided
by the doctrine of Frustration and the doctrine of Practicability(UCC 2-615).
In practice a "force majeure” clause should be included in contract defining
the parties’” mutual rights and duties if certain events beyond their control
occur to safeguard themselves against possible impossibility.

On the other hand the tendency of international trade is that alongside
sales contracts, there are contract for supplies, for furnishing raw materials,
for Dbuilding industrial complexes, and transferring technology. One
characteristic of these agreements is their duration. For in order to carry out
these agrements, it is necessary to complete a series of closely interrelated
operations which, in the normal course of events, take place over a number
of years. It is often difficult for the parties, when finalizing their contract, to
have a full grasp of all of the factors governing their relations. With a view
to resolving difficulties such as compromise the continuous performance of a
contract, parties may insert a regulatory clause in their contract providing for
intervention by a third person after stating in specific and detailed fashion the

circumstances in which their contract may be adapted.
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