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COURT OF ARBITRATION
COUR D'ARBITRAGE

CASE N° | 5169 / GAA |

AFFAIRE N’

ABC CONPANY LIMITED (Hong Kong)

XYZ INDUSTRIES CORPORATION (Taiwan, R.O.C)H

This document is an origianl of the final award rendered in conformity

with the Rules of the ICC Court of Arbitration.

ETEEEEEEEEE

Ce document est un original de la sentence rendue conformement au
Reglement de la Cour d’Arbitrage de la CCIL
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Soung Soo Kim, Arbitrator

Arbitrator's Address

THE INTERNATIONAL CHAMBER OF COMMERCE
COURT OF ARBITRATION
HELD AT SEOUL, KOREA

ABC €O, LTD, NO. 5169/GAA
Claimant.
V. ARBITRAL AWARD

XYZ INDUSTRIES CORP., GRANTED AFTER HEARING
Defendant on May 26 and 27, 1986

The Honorable Soung Soo Kim, sole arbitrator of the above entitled case,

appointed by the I.C.C. on June 18, 1985, grants this ARBITRAL AWARD.

PROCEDURE

In the absence of applicable 1.C.C. procedural rules, rules apphcable to

Seoul, Korea were applied. In all other cases, 1.C.C. procedural rules were
applied.

APPEARANCES

1. Mr. LCN made an appearance and gave testimony for Claimant.

2. Mr. CYWC appeared as Claimant’s attorney.
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3. There were no appearances for Respondent despite the fact that
Respondent’s President JCSL and Respondent's Attorneyv SBC  hoth
acknowledged receipt of proper notification of the Summons and Hearing
dates, by letter. Article 15§82 was invoked to proceed with the arbitration as
if it was conducted in the presence of all parties. See attachments 1

(Summons), 2(Return receipt), 3(letter from JCSL).

EXHIBITS

1. Claima.iz submitted 26 exhibits, which were 1eviewed by the arbitrator.
2. Defendant submitted 3 exhibits with its Answer which were reviewed

by the arbitrator.

FACTS

Claimant, seller and Defedant, buyer entcred nto o sales contiacs on fone
25, 1982 (Contiact No. 84037) for “about 3300m Sarawax Round iogs.” The

4

Shipment date in tie contract reads “Around Juls 15, 16347 Paymeot was @
by by a confinned “irrevocable letter of credit coviring LOOf/( voce value”
which should iave reached Claimant “at least fifteeai:>) davs bels.e the cate
ol shipment.” The contract also stated that: "If the Buyer fails to provide
such letter of Credit for the Seller, the Seller shall rescirve the ight to cancel
the contract.” Claimant notified huver “our cargo all ready for shipment” by
telex on July 4, 1984 and requested buver to nominate the vessel and to ooen
the letter of credit, immediately. Defendant refused to deliver e letter of credit
or nominate vessel and expressly repudiated the contract by a lerter dated
July 14, 1984. Claimant, in order to mitigate losses{due to a rapid dechne of

market price) resold the logs on August 6, 1984 at a lesser price.



2 A5 A H A(ICC International Court of Arbitration)® 9] H|ZE % = g8 67

CHOICE OF LAW

The nature of Defendant’s breach is so hbasic, the arbitrator is
unconvinced that there is a conflict of laws probler. A refusal to pay for
contracted goods 1s a material breach in most jurisdictions. However if there
is a conflict, the law of the Republic of China shall govern. In the contract at
1ssue there was no stipulation as to choice of law. The law of the Republic
ol China is the law of the most significant relationship in the dispute arising
our of the contract ai issue, In the present case, thiec factors are rolevant
{1} the countries where the norties are located. (2) the place where the
contraci was entered into, and (2) the place where the contract was 1o be

perfonmned.

(1 Cefendant ic gormucilec iy Taipei Taiwen, the Hopubbe of Chira,
whichi . alre his pucopal glace of business Clanmmaac o & . wmpany
noorpyr <nxd in Hong Xong our has oappointed a ofpr SRR IR TELI0N
Lo 0 Wlaiper o heve hie oamitanss a business st
A Lo e and oaducis DUSINESS  in oo b I
Sranely Sie LON)

{2; "the contiact at ssue was negotiated, signed, aud oxed died o Daipe.
(5 The controct was 1o be performed on Lle oart oo Defeadant in

Tatwer, RO.LC.

[SSUE DECIDED

The arbitrator has decided that the Defeadant, buver materialy breached
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its contractual obligations by failing to deliver a letter of credit. Claimant,
Seller was under no obligation to have the logs ready unul fifteen davs after
the letter of credt was established. Had the Defendant, buyer delivered the
letter of credit, Ciaimant, buyer would have been obligated to have the logs
ready for shipment no sooner than “Around July 15, 1984.” Consequently even
had Claimant, seller been unable to perform before July 10, 1986(as Defendant
buyer alleges! this would have been timely under the contract. The evidence
is uncontroverted that the logs were ready for the buyer's inspection on July

4, 1984, although there was no inspection.

As confirmed in a letter dated July 14, 1984 Defendant President JCSL
repudiated the contract. Claimant sold the logs as and for mitigation on
August 6, 1984 for US$393,597.44(plus freight). This was significantly less
than the contract price would have been. Buyer was able to purchase a lesser
amount of logs, some of which were at less than the original contract price,

from a different location.

COSTS

Defendant XYZ Industries Corp. shall bear all costs of this arbitradon,
total to be set by the LC.C. Court of Arbitration. Each party shall bear its
own attorney's fees and costs, including airfare, food, & lodging for the

hearing.

DAMAGES

Claimant ABC Co., Ltd. is awarded the following damage from Defendant

NYZ Industries Corp. @ US$38,344.32 plus 5% interest per year from August
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6, 1984. This 1s the difference and lost profit between the original contract
and the mitigation contract. Since the original contract was for 5300m * 10%.
We hold that the purchase of 4,928.5149m'(the mitigation contract’s actual sale
amount) would have been full complience under the original contract, since
Defendant, buyer could have elected to nominate a smaller vessel under the

terms of the contract.

Dated : July 26, 1986.

SOUNG 00 KIM, ARBITRATOR

ADDENDUM

The Arbitrator is advised that the International Chamber of Comerce, at
its July 24, 1986 session, approved the foregoing final award. At that time,
The court fixed the Arbitration cost at 1,800.00 U.S. Dollars as and for
Administrative expenses plus 3,455.00 U.S. Dollars as and for the Arbitrator’s

fees.

Dated : July 26, 1986.

SOUNC S00 KIM, ARBITRATOR



