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Abstract

In general, a source of international law comes out of either treaties or customs. Process of forming
treaty law is relatively clear as it is created by both negotiations of legal experts in issue and express
of states concemned in the international conferences.

However, this process does not apply to the creation of customary international law. Rather the
process to customary law depends on legal inference from or reasoning on states’ practices in fact so
that there is no definite process or procedures for establishing customary international law and objective
criteria to identify it. It is more difficult to prove when and what states’ practices have been
recognized customary law that turns to bind on all members of world community.

This paper is to explore, through theories and findings of ICJ, how the customary international law is
formed to be effective as a binding norm of law.
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1) Asylum case, ICJ Report(1950), p. 277.
2) ICJ] Report(1960), p. 40.
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3) "State practice...should have been both extensive and virtually uniform®. North Sea Continental Shelf Cases,

ICJ Report(1969), p. 43.

4) “that practice must be followed under the impulse of a sense of obligation”. 1 H. Lauterpacht, International

Law : Collected Papers, p. 61(1970).

5) Tunkin, Theory of International Law(1970), p. 113.

6) Akehurt, "Custom as a Source of International Law”. BYIL, vol. 47, p. 31(1974-1975).

7) M.O. Hudson, The Permanent Court of International Justice 1920-1942(1943), p. 609.

8) Kopelmanas, "Custom as a means of the Creation of International Law”, BYIL, vol. 18, pp. 129-130(1937).
9) Cheng, C., "United Nations Resolutions on Quter Space: Instant International Customary Law?” IJIL, vol. 5,

p. 45(1965).
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2. 47 2l Y30l Hstof
“WAE Fole 229 AF - 3 FAA
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11) Lauterpacht, op. at., p. 63.

12) Cobbett, Cases on International Law(6th ed. 1947), p. 5

“The growth of usage and its development into custom may be likened to the formation of a path across a

common. At first each wayfarer pursues his own course; gradually, by reason either of its directness or on

some other ground of apparent utility, some particular route is followed by the majority; this route next

assumes the character of a track, discernible but not as yet well defined, from which deviation, however,

now become more rare; whilst in its final stage the route assumes the shape of a well-defined path,

habitually followed by all who pass that way. And vet it would be difficult to point out at what precise

moment this route acquired the character of an acknowledged path.”

De Visscher, Theory and Reality in Public International Law, p. 155(Cobbett transl. 1968)

“Among the users are some who mark the soil more deeply with their footprints than others, either because

of their weight, which 1s to say their power in the world, or because their interests bring them more

frequently this way".
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" FA WEhE =& vol 38 No.2(1993), p. 2.

15) =7}, 3| 7] a=lz Alele] Hafe] sy A FAe Ul?l“: Aol dhalA= &3k ibid, pp. 2-7.
16) D’'Amato, The Concept of Custom in International Law, pp. 88-90. D’ Amato.x‘:l—’}‘*‘t'- T3} o]d] Il =iy
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H 7 9t} Fitzmaurice, “The Law and Procedure of the International Court of Justice 1951-1954:General
Principles and Sources of Law”, BYIL, vol. 30, pp. 67-63(1953).

17) Akehurst, op. cit., pp. 4-8.

18) Thirlway, International Customary Law and Codification, p. 58(1972).
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Workshop Proceeding(1984), p. 173.
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32) D'Amato, "The Law Generating Mechanism of the Law of the Sea Conference and Convention”, LSI

Workshop Proceeding(1984), pp. 125-137.

33) D'Amato, "The Concept of Special Custom in International Law”, AJIL, vol. 63, (1969), p. 212.

34) Nuclear Tests Cases(Australia and New Zealand v. France), ICJ Rep. (1974), p. 126.

35) The S.S.Lotus(France v. Turkey). PCIJ ser. A. No. 10(1927), p. 27:The S.S.Wimbledom(U.K. v. Germany),
PCIJ ser. A. No. 1(1923), pp. 25-28. Asylum Case, ICJ Rep. (1930), pp. 276-7; Fisheries Case, ICJ Rep.
(1951), p. 131; Rights of Nationals of the United States of America in Morocco Case, ICJ Rep. (1952), pp.
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Nothing in Article 34 to 37 precludes a rule set forth in a treaty from becoming binding upon a

third state as a customary rule of international law, as recognized as such.
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Prevention and Punishment of Genocide, %-°ll4]
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52 zofe] YubA e g 41 e HA

41) Turkin, op. cit, p. 138.

A gl ol ehdEl A Ikl AAF ¥A
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& FHY QrEGe voF 2 xope] v F

shel $ol% Hustgrd 2 zof el
& A Aol oY 2 FAcIch o
SRl olte ch Fobol oI T Bae ¢

42) Baxter, "Multilateral Treaties as Evidence of Customary International Law”, BYIL, vol. 41, p. 51(1965-1966).
43) D’Amato, "The Concept of Human Rights in International Law", Columbia Law Review, vol. 82,(1982),

p. 1130.

44) D'Amato, Concept of Customn in International Law(1971), ibid.,, pp. 103-166.

45) Turnkin, op. cit, pp. 125-126.

46) A o4 AHconsular officials)?] @ WMol P& FAL hA 2 oFzbEoke] ol FEE AW ole] hEF r}lgre

AL FHFHEY WE-& 24 A=k LB. Sohn,
law”, Realism in law-making(19586), p. 238.

"Unratified treaties as a source of customary mtematxona]
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regional rule of customary international law)->

47) Baxter, op. cit., p. 286.
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North Sea Continental Shelf Caseol|H %= ICJ+
1958 &5 geoko 7" AAYA 0 it
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g a5 Aok #A T 2 olfroll & A
< 2 Frde] Hal AAYA HLERuka} o]
e ube) qiaks BRE ALz qlr] HEelet
-1 el )

et A "k Al Adr|eh ze] ¥
Aoz AHLy+= 7L ohrl North Sea
Continental Shelf Casesoll4 ICJ+& ‘dts wioy’
2 AAE Agstz = vk

(A1 zofel disl) AR " oA =
7k A frR7E HeEE AL e
Zopygde i 2 479 Aol ey
Ak wad = dsW e Asede
a7 gt aREL 2 AL T e
EE FALCAA T4 7+5HE Aol 3}
2, meid FALdFe] o vt ApAleA
A mtedE A = gle A )
Ao dle] diade] @ 4 it

= BAGAGS FAYY FAAN Y 2E 74

In theory a codification treaty purporting to state customary international law as it exists at the time of
adoption of the treaty is, if it secures the assent of a substantial number of States, powerful evidence of the
state of customary international law..because it constitutes a clear and contemporary statement of the state
practice of a substantial number of states and therefore is relatively much better evidence than the
fragmentary, inconsistent and temporally varied manifestations of state practice which can ordinarily be

adduced.
48) Fisheries Case, p. 131, 139.
49) Asylum Case, pp. 277-278.
50) North Sea Continental Shelf Case, p. 22.

51) North Sea Continental Shelf Case, ICJ Report(1969), pp. 38-39.
"it is a characteristic of purely conventional rules and obligations that, in regard to them, some faculty of
making unilateral reservations may, within certain limits, be admitted; - whereas this cannot be so in the
case of general or customary law rules and obligations which, by their very nature, must have equal force
for all members of the international community, and cannot therefore be the subject of any right of
unilateral exclusion exercisable at will by any one of them in its own favour”,
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52) A53x H A4z

53) North Sea C.S.C, p. 37

54) North Sea Continental Shelf Cases, pp. 41-42.
55) ICJ Report{1951), pp. 51.
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& Reservations to the Genocide Convention
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AFR T AN 22 #HdS A%
Zob.. Eve AFA, AER FlEe FAE
TFAEE] 913 2oFe AM2g FA B (the
new international constitutional law)e|c} .. o}
gt o] wiabed x| w2 X a2}
FUE ch2] o2 ghol] Al sroiof Fr}sH

= AL MAFeEN o] F7Ha majority
of a state)l]l 2% ‘ANFz F33F =AY L
E ALEA, JIEA FAld 3 e R
ZoFL v & wlghalsdAlele 7 2ok o 7]
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"conventions which seek to establish new and important principles of international law [or] ..regulate
matters of a social and humanitarian interest..are the new international constitutional law..The old
unanimity rule is thus abolished...national sovereignty has to bow before the will of the majority”.

56) D'’ Amatox 4% AlvarezBale] ZH3ME = Aslz ¢rh. D'Amato, “The Concept of Human Rights in

International L.aw”, op. ct., pp. 1145-1147.
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57) L. B. Sohn, op. cit., p. 244.
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58) Case Concerning the Continental Shelf, /CJ Report(1982), p. 38.
“it could not ignore any provision of the draft convention if it came to the conclusion that the content of
such provision is binding upon all members of international community because it embodies or crystallizes a

pre-existing or emergent rule of customary law”.

—118—



822 el Rl g F 13

50 zeinE zepraleld FAMoE T
A sk B A 120 9 =

£ 2008z Webd AASHAE S& F44Y
o Z7ke] AR AAEA - ALY - of 9
A R FE FAYLE 4FY 5 AR
S meradel %4 Axe] cha Frkel WEA
g Aol7le sl o] Fokicke] B
Hu HAEE Ausl AAAE ek AL
A wEsieh @ Zelch

V.2 E

58 y)Fe] EAlskA g A4
delsl zo 2 e A4 Fow Ay 7
xobe 11 7)5e] 2o}
ARl vl QPR WA Wl T}
s)ol ool A oy V)5 FaRThLE ¥
S gk @9 e FHe VAR FA
U U s
oF QA wAE FHY & Ark 2¥AT &2
of A gel 2 44 AAT I =
@ W wEe EAE AFAE Zo] golsA
erche Aol glch o)sh kel gpatel A A%

& Jadzel AEe WEstm o A2 A7
SAp) FHER Fbshn b moke) 54 Fo
b A A9 B PR PN Fo2A
B PE) EAE BAHOE UFH S ek
oAl AFT B FHE HAZ 2o Bl
2= 7142 4 doems ur 34 Y 7F
& A 5 os Aoleh WHAME Asie v
of o] Zope " Be FAWE BAAINE F2
W el o ol o] AU AR
¥ 715 g9etn ot B OERel 4E B
nOToza FUY GsIRel e FAlel
slotA] moh FAY W 5 99 & U

59) UN, Law of the Sea Bulletin, No. 1(1983), pp. 32-76.

60) olell & AbAlE Zod-F, "WeR sjdEE.(1988).
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