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Case studies and the practice of commercial
dispute resolution between Korean and American enterprises
— Emphasizing reasonable solution methods —

Introduction

In addition to discussing some specific arbitration cases involving
Korean and American businesses, this paper will focus on what the AAA
considers to be reasonable alternative dispute resolution methods for
resolving international business disagreements in a speedy and economical

way.
Background

The American Arbitration Associatoin (AAA) is a public-service, not
-for-profit, membership organization, founded in 1926 to encourage the
use of arbitration and other voluntary dispute resolving techniques. The
AAA is headquartered in New York City and has regional offices in all
of the major cities throughout the United States. The Association is the
largest provider of administrative services, educational and training semi-
nars in the world. It is also active in research on all forms of out-of-court
peaceful dispute settlement systems.

Arbitration in the United States is widely used and has been growing
ever since the passage of the United States Arbitration Act (also known as
the Federal Arbitration Act) in 1925. In 1955, the National Conference
of Commissioners on Uniform State Laws adopted the Uniform Arbitra-

tion Act. Modern arbitration laws, strongly supported by American busi-
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nesses, are now in effect in almost ever state in America.

Domestically, arbitration, which provides an alternative system of
resolving commercial conflicts, is incorporated in millions of contracts,
insurance policies, leases, franchise and employment agreements, con-
struction contracts, and many other business and personal arrangements.

In international trade, businesses from different countries want to
avoid the foreign courts. Arbitration and Mediation make it possible to
create dispute resolution systems where disputes can be decided or aided
by impartial experts acting under time tested rules and procedures, such as
those developed by the AAA. American and foreign entities prefer sub-
mitting disputes to arbitration because they can avoid the formalities,
complexities, and most of all the uncertainties of foreign court proceed-

ings.

American / Korean Agreement

Today, many countries in the world support the use of arbitration to
resolve international commercial disputes. The AAA has cooperative inter
-association agreements with arbitral institutions in 50 countries. We have
had an agreement with the Korean Commercial Arbitration (Association)
Board since 1974,

As with all of these agreements, the AAA joins the international com-
muﬁity of arbitral organizations in favoring the use of arbitration and
other useful chspute resolution techniques to resolve disputes quickly, eco-
nomically and in a way that allows parties to continue their business rela-
tionships and endeavors.

The AAA/KCAB agreement provides a mechanism to resolve locale
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disputes which may arise from time to time in disputes between American
and Korean parties. The provision, in the arbitration clause which is rec-
ommended by both institutions, calls for the establishment of two joint ar-
bitration committees (one seated in New York, and one seated in Seoul)
each made up of three members, two appointed by the respective Associa-
tions, and the third, to act as Chair, to be chosen by the other two. The
third member shall not be a member of either Association.

The AAA, like the KCAB, and many other arbitration entities around
the world, strongly believes that the availability and use of commercial
arbitration lends confidence and stability to commercial transactions be-

tween companies from different countries.

impartiality

Perhaps the most important and most fundamental aspect of arbitra-
tion is the parties confidence in the impartiality of the arbitration process,
and, more to the point, the parties confidence in the impartiality of the
arbitrator.

One reason many parties choose to have their arbitrations administered
by established arbitral organizations like the AAA is the added assurance
of impartiality that comes with having an experienced administrator. Ulti-
mately, parties want their dispute resolved in a tribunal which promises
an enforceable award., Based on the experience of having administered
thousands of arbitrations over the years, the AAA has developed practical,
and sensible procedures for achieving the kind of neutral hearing parties
rely on.

How specifically does the AAA achieve this high level of

impartiality?
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From the very beginning, when arbitrators are first invited onto the
AAA’s Panel of Arbitrators, and then again when they are trained by the
AAA, before they are ever assigned to hear an arbitration, they are drilled
in the importance of their maintaining their independence and
impartiality. Every AAA training session, whether it is basic training or
advanced training, includes a component dealing with the important issue
of neutrality, both in appearance and in fact.

Next, when the AAA proposes arbitrators, parties are sent extensive
background information about the proposed arbitrators. Parties are en-
couraged to do their own investigations and research about potential arbi-
trators. It has been suggested that the AAA provide the names of parties
or their representatives who have had cases with the proposed arbitrators
in the past, so that a new party’s research can include discussions with
parties who have put matters before the potential arbitrators.

Once an arbitrator is appointed to a case, either as a result of mutual
selection or an administrative appointment, the arbitrator is asked to exe-
cute an oath which includes the arbitrator’s statement regarding potential

conflicts of interest with any of the parties or their counsel, witnesses etc.

The arbitrator’s oath says,
“‘It is most important that the parties have complete confidence in
the arbitrator’s impartiality. Therefore, please disclose any past or
present relationship with the parties or their counsel, direct or in-
direct, whether financial, professional, social or of any other
kind. If any relationship arises during the course of the arbitra-
tion or if there is any change at any time in the biographical in-
formation that you have provided to the AAA, it must also be

disclosed. Any doubt should be resolved in favor of disclosure. If
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you are award of such a relationship, please describe it below.
The AAA will call the facts to the attention of the parties’ coun-

1

sel.

As is indicated in the cath, the arbitrator has the on-going
responsibility to disclose any circumstances which may arise during the
life of the arbitration.

Occasionally, after receipt of such disclosed information, both parties
will waive any objection to the arbitrator’s continued service. Such is the
level of confidence the parties frequently have in the arbitrator. However,
it is not uncommon for one party to object to the continued service of an
arbitrator who has made a substantial disclosure. It is also the case, every
so often, that both parties will join in the request to replace an arbitrator
after a disclosure.

Under the International Arbitration Rules, when a party objects to an
arbitrator, based upon disclosed information, and the other side insists that
the objection be overruled, then the administrator must decide. The rele-

vant articles of the rules read as follows:

“Challenge of Arbitrators

Article 7

Unless the parties agree otherwise, arbitrators acting under these
rules shall be impartial and independent. Prior to accepting ap-
pointment, a prospective arbitrator shall disclose to the
administrator any circumstance likely to give rise to justifiable
doubts as to the arbitrator’s impartiality or independence. Once ap-
pointed, an arbitrator shall disclose any additional such information

to the parties and to the administrator. Upon receipt of such infor-
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mation from an arbitrator or a party, and administrator shall com-

municate it to the parties and to the arbitrator.

Article 8

1. A party may challenge any arbitrator whenever circumstances
exist that give rise to justifiable doubts as to the arbitrator’s
impartiality or independence. A party wishing to challenge an arbi-
trator shall send notice of the challenge to the administrator within
fifteen days after being notified of the appointment of the arbitra-
tor, or within fifteen days after the circumstances giving rise to the
challenge became known to that party.

2. The challenge shall state in writing the reasons for the chal-
lenge.

3. Upon receipt of such a challenge, the administrator shall no-
tify the other parties of the challenge. When an arbitrator has been
challenged by one party, the other parties may agree to the accept-
ance of the chailenge and, if there is agreement, the arbitrator shall
withdraw. The challenged arbitrator may also withdraw from of-
fice in the absence of such agreement. In neither case does this
imply acceptance of the validity of the grounds for the challenge.
Article 9

If the other party or parties do not agree to the challenge or the
challenged arbitrator does not withdraw, the decision on the chal-

lenge shall be made by the administrator in its sole discretion.”

The AAA has developed a careful and through review process to deal
with such disclosures and challenges.

Clearly, a personal or financial interest in the outcome of an arbitra-
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tion would prevent service as an arbitrator, except in the unlikely and un-
usual case in which parties would waive the disqualification in writing,
prior to the first hearing. Care is taken by the administrator not to list
names of persons with personal or financial interests in the arbitration.
Sometimes however, especially in certain industries, it is known that
almost everyone may have at one time or another had a business relation-
ship with one or more participants in the arbitration.

In any event, arbitrators must disclose any relationship between them-
selves and a party, a party’s representative, or a witness. The AAA’s poli-
cy is that arbitrtors must be impartial, and that the parties have confi-
dence in their impartiality.

In addition to the rules which deal with disclosures, the Code of Ethics

for Commercial Arbitrators also has a provision dealing with this subject:

Canon II. AN ARBITRATOR SHOULD DISCLOSE ANY IN-
TEREST OR RELATIONSHIP LIKELY TO AFFECT
IMPARTIALITY OR WHICH MIGHT CREATE AN APPEAR-
ANCE OF PARTIALITY OR BIAS

Introductory Note

This Code reflects the prevailing principle that arbitrators should
disclose the existence of any interests or relationships which are
likely to affect their impartiality or which might reasonably create
the appearance that they are biased against one party or favorable
to another. These provisions of the Code are intended to be applied
realistically so that the burden of detailed disclosure does not be-
come so great that it is impractical for persons who might be best

informed and qualified to decide particular types of cases.
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Moreover, in a footnote the Code goes on to advise as follows:

In applying the provisions of this Code relating to disclosure, it
may be helpful to recall the words of the concurring opinion in a
case decided by the United States Supreme Court, that arbitrators
“should err on the side of disclosure” because, “it is better that the
relationship be disclosed at the outset when the parties are free to
reject the arbitrator or accept him with knowledge of the relation-
ship.” At the same time, it must be recognized that “an arbitrator’s
business relationships may be diverse indeed, involving more or less
remote commercial connections with great numbers of people.”
Accordingly, an arbitrator “cannot be expected to provide the par-
ties with his complete and unexpurgated business biography,” nor
is an arbitrator called upon to disclose interests or relationships
which are merely “trivial.” (concurring opinion in Commonwealth
Coatings Corp. v. Continental Casualty Co., 393 US 145, 151~
152, 1968.)

In order to facilitate disclosures by arbitrators, the AAA has adopted
the Notice of Appointment Form (a copy of which is attached) which
must be executed by, every neutral arbitrator in every case at the time of
appointment. The arbitrator must indicate on this form whether or not
there is a disclosure to be made.

We follow several general rules of disclosure in our administration:

1. Although "the major burden of disclosure falls on the arbitrator,
responsibility to ascertain potentially disqualifying facts also rests with the
parties;

2. Every disclosure, no matter how insignificant is communicated to the
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parties;

3. If information received from the arbitrator or another source seems
vague or incomplete, further inquiries are made to gather pertinent facts
for transmittal to the parties;

4. Disclosures received at the last minute or at the first hearing should
are reduced to writing for record keeping purposes. If the disclosure is
sufficiently serious, it may necessitate the postponement of the hearing or

the replacement of the arbitrator.

As a general rule at the AAA, we subject the disclosed information to
the “four tests.” Is the disclosed relationship direct, continuing, substantial
and recent? Weighing the answers to these four questions serves to help us
decide if a disclosure is disqualifying. We ask ourselves: Does a given rela-
tionship create, to a reasonable person, even the appearance that an award
would not be fairly rendered? If the answer is yes, we would remove the
arbitrator.

It is important to keep in mind, that even though the AAA is always
interested in expediting the handling of any case, it is safer in the long
run, especially prior to the commencement of hearings, to arrange for the
prompt substitution of an arbitrator in order to conduct hearings without

a cloud of potential subsequent litigation.

Recent Cases between American and Korean Parties

There have been 13 cases filed with and processed by the American

Arbitration Association between 1990 and 1994, which involved Korean

Enterprises. Seven (7) of the cases were filed and administered in our San
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Francisco Regional Office; three (3) cases were filed and administered in
our New York City Regional Office; and, one (1) case each was filed and
administered in our Los Angeles, Minneapolis and Pittsburgh Regional
Offices.

Of these 13 cases, 7 have been awarded, 5 were settled by the parties

themselves, and 1 is still pending at this time.
Settled Cases

56 T 145 287 92 — This case involved the dismissal of a manufactur-
er’s representative and was filed by the representative against the manu-
facturer. The manufacturer was a Korean business. Minnesota Law re-
quires that a manufacturer’s representative must arbitrate claims against a
manufacturer that hires and then dismisses him. This matter was amicably
settled by the parties in May 1993. Because the AAA destroys files on
settled cases after one year, we have no more particular information on
this matter.

72 T 180 1500 93 — This case involved alleged failure to pay obliga-
tions pursuant to a separation agreement, between two physicians specia-
lizing in obstetrics and gynecology, to dissolve their medical practice. This
matter was filed with us in our Los Angeles office in November 1993.
An arbitrator was appointed and a hearing date was scheduled, but the
parties were able to reach a settlement before any hearings commenced.

" 55117 0163 93 — This case involves claims, arising under a distribu-
torship agreement, by an American party (the licensor) in the business of
developing, marketing and licensing computer software programs and re-
lated products in the United States and other parts of the world, against a
South Korean party (the distributor) which is in the business of develop-
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ing and marketing computer software and hardware products in the Re-
public of Korea and elsewhere. This matter is pending and active. It is
being heard by three arbitrators one is a retired state court judge, one is a
lawyer and one is the Director of a Software Engineering for a high~-tech
Pittsburgh Company, Hearings are expected to begin in November 1995.

13 T 120 0327 92 — The Demand for Arbitration in this was de-
stroyed, but we know the matter settled.

74 T 117 1909 91 — This case was settled in 1992 and the file was
destroyed.

74 T 117 1643 94 — The case involved a dispute over the termina-
tion of a Manufacturing Agreement. This case settled before a list of arbi-
trators was sent. According to the lawyer representing the claimant, this
matter was settled by the principals of each company soon after it was

filed in arbitration.

Awarded Cases

13 T 125 1363 91 — This case involved claims for breach of purpose
/sale of iron/steel matter. The award was for the Claimant $191,806.

13 G 147 0786 93 — This case involved claims for breach of con-
tract. The award was for the claimant $1,748.

74 T 117 0483 90 — This case involved claims for damages in the
amount of $1,080,000, plus interest, attorneys fees and punitive damages
as allowed under California law. The award was for the claimant for a
total of $2,806,045.

74 G 199 0846 90 — This case involved claims for breach of war-
ranty and intentional and negligent misrepresentation in connection with

the sale of chemical products manufactured by respondents. The award
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was for the claimant in the amount of $358,617.00, plus punitive and ex-
emplary damages in the amount of $100,000.00. Claimant’s counsel
advises that respondent did not show up at the arbitration hearing, and
that even though they won the arbitration they have not attempeed to en-
force the award in Korea yet. However, they have retained local(Korean
counsel).

74 T 117 1280 91 — This case involved claims for breach of con-
tract. The award was for the claimant $1,000,000, plus interest in the
amount of $144,000.

74 G 133 1355 92 — This case involved a dispute over the termina-
tion of a Licence Agreement. The award was for the claimant: Claimant
properly terminated contract. Korean party apparently went out of busi-
ness anyway.

74 T 181 0060 94 — This case involved a dispute for consultant fees
in the procurement of a security service contract at a US military installa-
tion in South Korea. The award was for the claimant $250,000.00.
Respondent did not comply with the award and the claimant sought and
got a judgment against the Korean party in the Korean courts. Local
counsel was retained for this purpose and the court awarded claimant its
attorney’s fees. The AAA supplied claimant with a certified copy of its
file documents for the court, which requested a record, but of course
there was no record. In-house counsel for the claimant recommended that
Korean parties think about arbitrating with just one, as opposed to three
arbirators, and, if they can they should choose the language, the choice of

law provision, and the place of the arbitration.
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